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PLAN 2017/18

INTRODUCTION

This is Brentwood Borough Council's 2016/17 Health and Safety Service Plan
dedicated to the health and safety enforcement function. It covers all elements of
responsibilities relating to premises and functions falling within this local authority’s
remit for health and safety enforcement (refer to the Health and Safety (Enforcing
Authority) Regulations 1998 and Operational Circular No. OC 124/11).

The Health and Safety Service Plan is an expression of this authority’s commitment
to the development of the Health and Safety Enforcement Service and is a
requirement of the Health and Safety Commission (HSC) as the body that monitors,
audits and broadly sets local authorities’ activities on health and safety enforcement.

The format and content of this service plan incorporates mandatory guidance issued
by the HSC under Section 18 of the Health and Safety at Work etc. Act 1974. This is
the standard which local authorities must reach in relation to their priorities.

The health and safety enforcement scene across the UK has undergone dramatic
change over recent years. Through its actions via LA Code of Practice LAC 67/2 (now
revision 6) and modifications to the Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations the Government has sought to reduce local authority output
on interventions by approximately 1/3 in order to lower the burdens upon business.
However, as a consequence of this instruction local authority health and safety
inspections have actually dropped by an average of 95% nationally and prosecutions
dropped by 33%. Where health and safety interventions would commonly have taken
place alongside food hygiene inspections this no longer routinely occurs as councils
have been directed away from visiting almost all lower-risk commercial premises (and
in particular offices and shops which make up the bulk of the commercial sector).

Similarly, fewer accidents are now reported to local authorities as the legal
requirement to notify has been increased from three to seven days. Furthermore, local
authorities are now expected to use ‘intelligence information’ to root out poor practices
but the requirement to register premises for health and safety enforcement has also
ended making this task very difficult. It is arguable that this move has now put more
employees within UK businesses at risk including those within Brentwood and local
government enforcers including this Borough as part of the Essex Authority Health
and Safety Liaison Group have sent warnings to Central Government regarding this.
Concerns have also been sent by the Chartered Institute of Environmental Health
which represents local authority Environmental Health Officers.

For 2017/18 Brentwood Borough Council will follow the guidance issued in LA Code
of Practice LAC 67/2 (rev.6) with regard to the targeting of interventions. In this
respect, it will concentrate on both national priorities set in the code and local priorities
where these are evident (such as those identified through the Essex Health and Safety
Liaison Group). Most of this work will be via projects as premises are no longer risk
assessed under this code and local authorities may not now carry out proactive
inspections relating to risks which are not identified for attention nationally. There are
limits however to this project work as there will only be a small number of available
premises in those categories within the borough which are eligible to be visited and
these cannot be inspected every year (as this will cause a corresponding burden on
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those businesses). The restrictions on inspections is unlikely to turn around unless
there is a fundamental change in government policy or UK accident rates increase.
This is not expected.

On a positive note, Brentwood Council is now conducting more criminal investigations
in to reported accidents and more prosecutions may result. Overall this now dominates
the work undertaken by the unit.

Brentwood Borough Council will therefore continue to inspect/carry out interventions

in all permitted premises/activities within its enforcement remit and will investigate all
significant accidents and incidents brought to its attention.

M7 Cran i

Mark Stanbury m.sc, B.sc (Hons), MCIEH CEnvH
Environmental Health Manager (Food/Health and Safety Enforcement)
Environmental Health and Licensing Services

April 2017



SECTION 1: SERVICE MISSION STATEMENT

The Environmental Health and Licensing Service Mission Statement is: -

‘To seek to remove or control those adverse factors affecting health, safety and
wellbeing in the living and working environment that come within its remit by
educating, advising, monitoring and enforcing relevant statutory duties and
discretionary powers.’

SECTION 2: SERVICE AIMS AND OBJECTIVES
2.1 Aim

2.1.1 The aim of Environmental Health and Licensing Service is to ensure that the
health and safety of those who live, visit, and work within the Borough is not
adversely affected by the work or activities undertaken by any employer — ‘so far
as is reasonably practicable’ (ref. Health and Safety at Work etc. Act 1974).

2.2 Objectives

The objectives of Environmental Health and Licensing are: -

2.2.1 To secure full compliance with health and safety legislation and seek to
ensure that due regard is had to all Approved Codes of Practice and guidance
issued by the Health and Safety Commission/Health and safety Executive which
the Authority is bound to follow.

2.2.2 To support the Government's ‘Helping Great Britain Work Well Strategy
2016’ (http://mww.hse.gov.uk/strategy/assets/docs/hse-helping-great-britain-work-well-strategy-2016.pdf). This
sets the following targets: -

Acting together: Promoting broader ownership of health and safety in Great Britain.
Tackling ill health: Highlighting and tackling the costs of work-related ill health.
Managing risk well: Simplifying risk management and helping business to grow.
Supporting small employers: Giving SMEs simple advice so they know what they
have to do.

Keeping pace with change: Anticipating and tackling new health and safety
challenges.

Sharing our success: Promoting the benefits of Great Britain’s world-class health
and safety system.

2.2.3 To comply specifically with the standards laid down within Operational
Guidance LAC 67/2 (revision 6). This features at Appendix 3 to this service plan.



2.3 Links to Corporate Objectives and Plans

2.3.1 The Brentwood Council Yearbook 2015 -16 (i mwwwbrenwood aov ukindt111201613464 1 o)
sets out the Council's ambitions, priorities and key pledges to residents and
businesses. It seeks to support businesses by reducing the enforcement burden
upon those which are well managed and this Service Plan demonstrates that
health and safety resources remain focused on the higher risk premises and
activities. The Service will also continue to provide advice on compliance to both
new and existing businesses and, to provide information via its website.

2.3.2 The policies set out in the Yearbook seek to achieve a balance between
community health and development. The Service aims to reduce lost days through
work-related ill health and work-related accidents and support economic
development. The Borough aims to take a balanced approach to health and safety
enforcement which safeguards health but does not act as a disincentive to
business. The Environmental Health Enforcement Policy 2016 featuring at
Appendix 2 to this service plan describes how this is carried out.

SECTION 3: BACKGROUND

3.1 Organisational Structure

3.1.1 The structure of the Environmental Health and Licensing Service is shown
at Appendix 1. It differs from previous years’ in that Thurrock Borough Council
now provide a ‘managed service' arrangement where via a memorandum of
understanding it supplies an Environmental Health and Licensing Manager to
oversee the Environmental Health and Licensing service and whom reports direct
to the Chief Executive at Brentwood Council.

2.1.2 The Food and Health and Safety Team are composed of three FTE
employed posts, namely; an Environmental Health Manager, a Principal
Environmental Health Officer (EHO) and a part-time District EHO. The roles are
described as follows: -

2.1.3 Environmental Health and Licensing Manager — Responsible for overseeing
the work of the teams fulfilling the Licensing, Food Safety, Emergency Planning,
Environmental Protection and Private Sector Housing functions at Brentwood and
developing these services going forward.

2.1.4 Environmental Health Manager - responsible for overseeing all work within
the health and safety team including setting all targets, monitoring performance,
training and development. The role includes operational delivery functions and
responding to all relevant stake-holders.

2.1.5 Principal EHO - responsible for carrying out health and safety project work
and inspections, plus the investigation of accidents and complaints.



2.1.6 District EHO (0.6FTE) - responsible for carrying out health and safety project
work and inspections, plus the investigation of accidents and complaints.

3.2 Scope of the Health and Safety Service

3.2.1 To carry out a risk based health and safety interventions programme having
regard to HELA Circular LAC 67/2 (revision 6).

3.2.2 To investigate and resolve complaints about breaches of health and safety
legislation having regard to the Health and Safety Commission’s (HSC) guidance
regarding ‘Incident selection criteria’ stipulated under HELA Circular LAC 22/13.

3.2.3 To investigate and take appropriate action following receipt of all relevant
notifications of reportable accidents, diseases or dangerous occurrences as
received via the Reporting of Injuries, Diseases and Dangerous Occurrences
(RIDDOR) Regulations.

3.2.4 To investigate and take appropriate action following receipt of asbestos
removal notifications and unsatisfactory lift inspection and pressure systems
reports.

3.2.5 To attend premises where allocated to local authorities and perform
interventions, inspections, special visits, and revisits in relation to results and other
investigations.

3.2.6 To take informal or statutory action including notices, seizure, prohibition,
prosecution or issuing simple cautions to secure compliance with the legislation
having regard to the Service's enforcement policy and HSC's guidance on the
‘choice of appropriate enforcement procedures’.

3.2.7 Maintain an accurate database of health and safety premises in the Borough
(so far as is possible - given that there is no longer any requirement for premises
to notify their presence to Local Authorities) and record information to enable the
completion of the LAE1 return to the Health and Safety Executive's (HSE) Local
Authority Unit. The database may be added to by carrying out site visits particularly
to small/medium enterprises as was carried out in 2015/16, and 2016/17.

3.2.8 To receive and act upon all warnings sent by the HSE or HSC about
dangerous practices or equipment as appropriate.

3.2.9 Provide advice and assistance to businesses and the public on health and
safety issues.

3.2.10 Provide or arrange for the provision of health and safety training courses
and one off courses (where financially viable) which are designed for specifically
targeted groups and promote both trade and public education of health and safety
issues. -



3.2.11 Comment on proposed health and safety legislation, codes of practice and
other official documents as necessary and as requested.

3.2.12 To liaise with other organisations such as the Chartered Institute of
Environmental Health, HSE, Essex County Council, the Essex Chief Officers
Group, the Essex Health and Safety Liaison Group and the Fire Authority to ensure
a consistent approach to the enforcement of health and safety issues.

3.2.13 To liaise with any other bodies where mentioned within Annex B of LAC
67/2 (rev.6) who might provide potential information sources to assist the authority
in formulating its interventions plans.

3.3 Demands on the Service

3.3.1 Demands on the service tend now almost totally towards the reactive — not
proactive. The Loftstedt Report s mwwsov usgovermmenvupioasysystemiupioadsratiachment gatamiess7s0M0tsteat:
woipst (2011) had the effect of curbing local authority inspections within the
commercial sector which until then had made up the inspection bulk. This is
because that sector is considered low-risk when considering all types of premises
and activities across HSE/LA remits. This leaves some higher-risk premises
identified by the HSE to be dealt with proactively through project work. Aside from
this, criminal investigations tend to dominate output at Brentwood and they tend to
be lengthy processes.

3.4 Proactive Planned Interventions Programme

3.4.1 The number of premises where the local authority has jurisdiction for health
and safety within the borough is currently unknown as the Government has
removed the need for any businesses to register with the local authority (unlike
with food businesses). When questioned, the HSE have indicated that this should
now be done on ‘intelligence’ (though this is inherently difficult to collect). Business
Rates department hold details on business but the relevant enforcing authority
HSE/LA is not required to be recorded. The only way then to gather this information
is ‘on-foot’ which is time/resource dependant.

3.4.2 In 2016/17 the authority carried out a number of health and safety projects
centered on known high-risk areas. This included notifying local authorities of
equipment safety issues within gyms as the result of a successful prosecution
undertaken by Brentwood Council and maintaining a downloadable version of the
Safer Work Better Business’ Manual which can be obtained free of charge to
businesses providing them with compliance information in a number of key areas.
Surveys were conducted within small business areas to determine which premises
amongst them were HSE or local authority enforced, and therefore which of them
might require an intervention of some sort. Some advice was given as a result.
The authority also carried out carbon monoxide testing in a number of food
premises. These formed the majority of interventions undertaken.



3.4.3 The programme for 2017/18 is once again led by HSE priorities which are
stated under 3.5.1. There will also need to be further surveys of premises to
determine whether any specific interventions are required.

3.4.4 Local Authority Circular LAC 67/2 (rev.6) requires authorities to use both
national planning priority information and local information to determine the key
causes of serious workplace accidents, injuries and ill-health, and to develop
intervention plans targeted to poorly performing businesses.

3.4.5 The LAC indicates that it is no longer acceptable to carry out proactive
inspections without a ‘valid reason’. Inspections and interventions then will only
therefore be carried out in relation to clear evidence of risk in each case. The LAC
requires LA's to consider the full range of interventions at their disposal for
managing health & safety risks in their community.

Reactive interventions:

1. Incident, accident and ill-health investigations
2. Dealing with reported issues of concern and complaints

3.5 Topic Based Interventions Work Plan

3.5.1 As the Local Authority Circular LAC 67/2 (rev.6) is so prescriptive about what
interventions can occur the inspection programme must abide by this. The topic-
based interventions for 2017/18 will therefore include the following areas: -

o Beverage gases in the hospitality industry: - The aim of this priority is to
raise awareness around the risks associated with the handling of beverage
gases, highlighting the need to provide safe systems of work and
emergency procedures with emphasis on handling, the storage of cylinders
and working in confined spaces. Resources are available from the British

Compressed Gas Association (BCGA) - refer to
http://www.bcga.co.uk/pages/index.cfm?start=118&page id=20&showCategory=2&showSubCat
egory=2

o Gas Safety in commercial and Catering Premises: - Raising awareness
within commercial premises with regards to the proper installation and
maintenance of equipment by competent Gas Safe engineers. Raising
awareness of the risks of exposure to carbon monoxide from badly installed
ffaulty appliances and poor or inadequate extraction systems. Local
authorities are required to gather intelligence to justify any proactive
inspections in this area such as during food safety inspections.

o Falls from height: - Fragile roofs/skylights can be found at many premises
falling to local authorities for enforcement. Where they are identified during
visits, LAs should discuss the associated risks, to ensure that prospective
clients for repair and maintenance work (owner or building user) are aware
of their duties under the Construction (Design and Management)

10



NI2017/18

Regulations 2015 and the precautions needed, referring them to the
appropriate guidance.

Health risks from respirable silica dust: - Dust, containing harmful
respirable crystalline silica (RCS), can be generated during common
operations such as block cutting, chasing brickwork and cutting concrete
floors. During visits, Local authorities may come across minor construction
works within premises that are generating significant quantities of silica dust
to be a hazard. Poor standards should be addressed with duty holders, and
any enforcement action taken in accordance with the Enforcing Authority
Regulations, collaborating with HSE where appropriate.

Duty to manage asbestos: - In premises likely to contain asbestos (i.e.
built before 2000) LA health and safety regulators should draw ‘duty
holders’ attention to their responsibility to manage and the relevant HSE
guidance/webpages. On occasions, failure to manage the risks from
asbestos (e.g. failure to maintain in a safe condition or minor construction
work that breaches the fabric of the building without proper surveys,
controls or planning) may need to be dealt with immediately.

Welfare provision for visiting delivery drivers: - Raising awareness
when visiting local authority enforced premises such as warehouses that
they should allow delivery drivers access to onsite toilets and rest facilities.

Visitor attractions to prevent or control ill health arising from animal
contact: - Local Authorities are expected to follow HSE guidance on
preventing and controlling ill-health from animal contact at visitor attractions
http://www.hse.gov.uk/agriculture/topics/visitor-attractions.htm. T hiS Will necessitate periodic
interventions to ensure that appropriate controls are in place to prevent the
transfer of infection such as the bacterium E. coli.

LPG - buried metallic pipework —The LPG supplier led programme
(2016/17) is coming to an end, however there are a number of commercial LPG
customers who have not responded to their supplier's requests. These duty
holders (whose details have been provided to relevant LAs by LAU) should be
inspected.

Also to be included relative to known risks within small/medium enterprises is: -

Unstable Loads: - Looking at loading and unloading vehicles within high-
risk sectors such as warehouse and distribution centres.

Manual Handling: - Considering lack of management of manual handling
risks in warehousing/distribution.

Controlling Legionella: - Businesses within the borough must have
adequate arrangements for the control of Legionella in water supplies and
particularly where cooling towers feature as part of premises.
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3.5.2 The following areas have been removed from the LAC: -

o Migrant workers: - This is no longer a priority area, however, local
authorities may continue if there is local intelligence.

3.6 Non-English speaking businesses

3.6.1 There is limited information available at present about the number of non-
English speaking non-food business proprietors. It is believed however that the
two languages other than English as being significant are Bengali and Cantonese
however the majority of these proprietors are able to speak English or have
someone present at the premises who can translate. Arrangements are in place
for a translator to be contacted in emergencies. The Service ensures that
appropriate guidance leaflets are available in foreign languages where appropriate
and available.

3.7 Service hours

3.7.1 The Service is based in the Town Hall which is situated in Brentwood Essex,
however, in 2017 the offices will be moving to a temporary location in
Mountnessing whilst the Town Hall is being redeveloped. All FTE officers now
have access to the Brentwood ‘Cloud-based’ system which can be accessed from
any internet connected PC. Officers are also equipped with ‘Chromebooks’ to
enable same once configured. These can be used ‘in-the-field’. These can me
mobile enabled to reach the internet from anywhere outside available wifi.

3.7.2 The normal hours of service are 8.30 a.m. to 5.00 p.m. Monday to Thursday
and 8.30am to 4.30pm on Friday. Where necessary, arrangements are made to
deliver the service outside of these hours (e.g. in the case of routine inspections
to premises which are only open in the evenings). No formal arrangements exist
to guarantee emergency cover out of normal hours however senior officers’
contact details are given out but this does rely on them being contactable.

3.8 Enforcement Policy

3.8.1 This Service operates to an ‘Environmental Health Enforcement Policy as
attached to this service plan. This policy has been fully reviewed having regard to
the Better Regulation guidelines.

SECTION 4: SERVICE DELIVERY

4.1 Health and Safety Inspection Programme
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4.1.1 The new Code of Practice now clearly dictates what local authorities can and
cannot inspect within their areas. Where this is ignored then there is a complaints
structure in place to take local authorities to task should they stray from this policy.
Given that there is less to proactively inspect, local authorities must now largely
rely on health and safety project work and accident investigations if they are to
maintain their statutory duties and financial allocation. The project work identified
in this service plan will satisfy the conditions of the code and LAE1 requirements
for reporting to HSE.

4.1.2 During visits officers will also check that smoke free legislation is being
complied with i.e. that smoking is not being permitted in public places and enclosed
spaces.

4.2 Revisits

4.2.1 Given that proactive inspections are reduced - revisits to check compliance
do not occur except where absolutely necessary. However, multiple site visits are
often necessary where an accident has occurred in order to gain evidence and
ensure that a position of safety is quickly restored.

4.3 Health and Safety Related Complaints

4.3.1 The Service seeks to investigate all health and safety related complaints
within the target period. It is estimated that there will be 30 such complaints during
2017/18.

4.4 Reports of Accidents Diseases and Dangerous Occurrences

4.4.1 Notifications of accidents, diseases and dangerous occurrences are all
considered upon receipt and as soon as practicable. A decision as to whether a
full investigation is required is then made in accordance with the ‘Incident Selection
Criteria’ (to be found within LAC 22/13). It is estimated that there will be circa 25
such notifications logged for investigation during 2017/18.

4.5 Lead Authority Principles
4.5.1 The Council supports the principle of the Lead Authority system but currently
the Service has no formal Lead Authority Agreement for any of the businesses in
the Borough.

4.6 Advice to Businesses
4.6.1 The service encourages businesses to seek advice. It is preferable to resolve
problems through co-operation at an early stage before the situation becomes

serious, when formalised enforcement action may have to be considered. The
service would like to be perceived by businesses as supportive and helpful.
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4.6.2 Advice is mainly delivered on a one-to-one basis whilst officers are carrying
out other inspections, interventions and visits but may also be given via telephone
calls, seminars, newsletters, leaflets, posters, letters or telephone calls. Officers
give advice in accordance with recognised guidance and codes of practice. In
2017/18 the service will be present at a Business Showcase at the Council offices
- where it will provide health and safety advice to those attending from industry.

4.6.3 Businesses are now able to download a copy of the Safer Workplace Better
Business manual from the Councils’ extranet nttp./mww.brentwood.qov.uk/index php?cid=2626.
Each download in full or in sections will count for an intervention under the criteria
as outlined under LAC 67/2 (Rev.6).

4.7 Liaison with other Organisations

4.7.1 Arrangements are in place to ensure that enforcement action taken by the
Service in the Brentwood Borough is consistent with enforcement action carried
out in the neighbouring local authorities. This is achieved by: -

e Active attendance at the Essex Environmental Health Managers Group which
includes regular meetings and contact between authorities.

o Partnership working with the Health and Safety Executive e.g. joint inspections
and liaison.

e Attendance at the Essex Health and Safety Liaison Group where all matters
pertaining to health and safety enforcement across the County are discussed.

e Peer review bench marking exercises with other Essex Local Authorities.
» Regular discussions amongst officers in respect of HSE and HSC guidance.
e Attending Chartered Institute of Environmental Health’s branch meetings,

monitoring and responding to e-mail messages on the Environmental Health
Computer Network (EHC Net).

SECTION 5: RESOURCES

5.1 Budget Allocation

5.1.1 The budget allocation for 2017/18 is as follows: -

e _COST CENTRE = FOOD /HEALTH AND SAFETY ENFORCEMENT ‘__
AREA OF SPEND AMOUNT £
General Equipment 750
Software 0
Subscriptions : 1,500
Analﬂical Services (contractors undenaking food hxgiene enforcement and samgling) 21,950
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Salaries (staff) 108,420
Naticnal Insurance Payments (staff) 11,730
Pensions (staff) 15,560

Temporary Employees (Food Hygiene Course) . s N3 000G
TOTAL : _ = 182,910

Figure 1.0: Budget allocation 2017/18

5.2 Staffing Allocation

5.2.1 There are two full time employed officers and an additional employed officer
on a three-day week: -

e Environmental Health Manager
e Principal Environmental Health Officer (full time), and
e District Environmental Health Officer (3 days per week)

5.2.2 Officers in these posts are authorised to enforce health and safety legislation
consistent with their qualifications in accordance with the health and safety statute
in place.

5.2.3 In addition to health and safety work they form a team which carries out
duties in respect of food safety, infectious disease control, licensing animal welfare
and smoke free requirements etc.

5.2.4 In addition to the field staff officers above there is also an allocation for
administration and senior management support. A direct total of 0.3 FTE is
allocated to the Health and Safety Service.

5.2.5 A budget of £21,950 is allocated for the work of outside consultants to carry
food safety inspections and some health and safety work where necessary for the
authority.

4.2.6 The number of staff and financial allocation available at these levels are
deemed adequate to carry out the health and safety function as required.

5.3 Staff Development Plan

5.3.1 The Service ensures the necessary training is given to officers to enable
them to carry out their duties competently. Annual appraisals of staff, during which
training needs are assessed takes place as required by upper management.

5.3.2 In addition, minuted team meetings take place during which training needs
are discussed. Brentwood Borough Council attend the Essex Health and Safety
Liaison Group. These meetings provide a useful forum for identifying common
training needs for health and safety enforcement officers throughout the county.
Suitable low-cost courses are then organised to meet these needs. Internal
training has proved to be a successful way of meeting training needs.
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5.3.3 Currently all Environmental Health Officers in this team are voting members
of the Chartered Institute of Environmental Health (CIEH), and are Chartered
Members of the Institute. The Service supports officers wishing to obtain Corporate
Membership of the CIEH by taking the Assessment of Professional Competence
(APC).

5.3.4 All Environmental Health Officers that are members of the CIEH are required
to undergo at least 20 hours of continuous professional development (CPD) per
year. Officers wishing to maintain their chartered status must undergo at least 30
hours. Officers that are members of the Institution of Occupational Safety and
Health (IOSH) are required to maintain their competence with 30 points obtained
in continuous professional development over a three-year period. The service
supports attendance at IOSH meetings in order to facilitate this requirement.

5.3.5 The Environmental Health Manager is qualified to Master's Degree level
within the area of occupational health and safety. The Environmental Health
Manager also manages the Council’'s Corporate Health and Safety Service as the
Strategic Health and Safety Coordinator. The Principal Environmental Health
Officer is qualified to Post Graduate Diploma level in occupational health and
safety and is a Chartered Member of IOSH. The District Environmental Health
Officer is a Chartered Member of the CIEH and has both a B.Sc. (Honours) Degree
and NEBOSH Diploma in Occupational Health and Safety.

5.4 Section 18 Compliance

5.4.1 Both the Health and Safety Executive and Local Authorities have a duty to
‘make adequate arrangements for enforcement’ under Section 18 of the Health
and Safety at Work Act. Local Authorities are required to perform this duty in
accordance with mandatory guidance from Health and Safety Commission. To this
end ‘Local Government Regulation’ has in partnership with the Health and Safety
Commission produced a toolkit with which Local Authorities may assess their
current level of service against a prescribed standard. This in turn enables an
action plan to be produced in order to address any shortcomings identified and
participate in a joint peer review process. The Borough completed this assessment
in 2010/11 and received peer review upon it in 2011/12. Any shortfalls identified
via the self-assessment and peer review processes have been actioned.

5.5 Regulators’ Development Needs Analysis RDNA

5.5.1 Under Section 18 every enforcing authority must: -

(a) have a system to train, appoint, authorise, monitor and maintain a
competent inspectorate, and

(b) have a documented policy and procedures covering appointment,
authorisation and competence.
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5.5.2 To meet this standard the authority has put in to place a system for appointing
and authorising suitably qualified inspectors under Section 19 HSWA,;
implementing standards of competence, and making arrangements so that
competence levels may be maintained. This will require appropriate officer
training.

SECTION 6: QUALITY ASSESSMENT

6.1 Assessing Levels of Quality

6.1.1 In recognition of the need to provide an effective health and safety
enforcement service to both the public and proprietors of businesses, various
systems are in place or are being considered to ensure that the quality expected
by service recipients and the Council is delivered.

6.1.2 The following systems assist in assessing and ensuring the correct level of
quality is provided:-

o Bench marking (peer review) exercises with other health and safety
services in Essex,

o A small number of joint inspections with the health and safety enforcement
officers’ line manager which provides an opportunity to assess the officers’
inspection techniques and to discuss the outcome,

o Monitoring the quality of inspection reports,
o A Section 18 assessment of the health and safety service,

¢ Implementation of the Regulators’ Development Needs Analysis (RDNA) tool
for officer competencies,

e Monthly Team meetings for sharing good practice and consistency,

¢ Counter signing of formal enforcement notices prior to service,
¢ Monitoring of copy letters which have been sent out by officers,

o Development of an aide-memoir form, providing permanent record of the
findings of each inspection, which can be monitored and discussed,

e Documentation of various procedures.

SECTION 7: REVIEW

7.1 Review against the Service Plan

7.1.1 Under the current performance management framework service plans often
included a number of targets and performance indicators. However, no targets are
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set for health and safety performance as it is now largely a reactive service with
some project work accounting for proactive work. All annual output is reported to
the HSE via the LAE1 Form.

7.2 ldentification of any variation from the Service Plan

7.2.1 The performance levels for inspections during the period 2017/2018 will be
reported against any indicators adopted by the authority (there are none currently).

7.3 Areas of Improvement

7.3.1 The Service is continuing to develop and review documented internal quality
management systems in respect of its core processes.

7.4 Enforcement Policy and Practices

7.4.1 The Environmental Health Enforcement Policy of 2016 as attached to this
Service Plan covers the work of Environmental Health Services. It covers the
delivery of enforcement and making reference to the Better Regulation Delivery
Office — Regulators Code 2014.

7.5 Managed Work Programme and Service Plans

7.5.1 The Authority will consider how enforcement activity can be aimed at lower
risk premises which are not targeted for inspections but by other means e.g. by
the use of questionnaires, and by providing industry specific information. This it
already does by making information freely downloadable from its local authority
website.

7.6 Training and Competence

7.6.1. In association with its application towards the Section 18 Standard the
Borough has provided a written policy for the authorisation of officers to enforce
health and safety law, incorporating a statement on competence, authorisation,
appointment, training and supervision of officers. The Authority is able to
demonstrate that it only appoints inspectors who possess the necessary
competencies to perform the tasks which they are authorised to carry out.

7.6.2 In association with the peer review assessments, the Authority will develop
a competency assessment procedure that incorporates the standards outlined in
Annex 2 of the Section 18 guidance. In particular, it will detail how the Council
ensures that its officers: -

) Can identify the authority’s objectives, plans and priorities and contribute to

them effectively.
o Manage their time effectively to ensure efficient use of resources.
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. Adequately report their findings from inspections.

o Are able to investigate accidents, incidents, ill health and complaints.
o Can plan, gather evidence and prepare prosecution reports.
) Can draft and serve Health and Safety Notices and similar documents.

7.6.3 The Authority will keep written records for all officers, detailing the results of
any competency assessments that have been made. It will similarly review and
update assessments on a regular basis.

7.6.4 To avoid any conflicts of interest all officers must disclose any other
organisation for which they undertake work as is the policy of this Council. All
officers must comply with their professional code of conduct.

7.7 Investigations and accidents, complaints etc.

7.7.1 The Authority will: -

Consider all accidents and incidents brought to its attention for investigation

Consider each with regard to HSE priority guidance as to what needs/does
not need further investigation

Investigate each accident thoroughly and institute appropriate action to
prevent recurrence. This may involve the service of letters, notices, simple
cautions or prosecution whichever is most appropriate with regard to the
Enforcement Management Model (EMM), Code for Crown Prosecutors,
Enforcement Concordat or Better Regulation Regulators Code.

Provided a documented policy for responding to reported accidents and
complaints.

SECTION 8: TARGET/STANDARDS

8.1 Targets and standards applied

8.1.1 The following targets and standards are utilised: -

To carry out topic-based interventions projects in relation to high risk businesses
and activities.

To take informal or statutory action including prosecution to secure effective and
speedy compliance with legislation having regard to Approved Codes of Practice,
HSC and HELA guidance and Environmental Health Services Enforcement Policy.

To assess and respond to health and safety related complaints including
notifications of accidents, asbestos removals, lift reports and other requests for
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service according to the initial assessment of urgency based upon the information
available, but in any event not later than 5 working days.

(iv)  To attend the Essex Health and Safety Liaison Group and to liaise with other
District Councils, Essex County Council’s Trading Standards Department and Fire
Authority, and HSE.

(v)  To accurately record and submit annual LAE1 returns of all the information
requested by the HSE local authority unit based on the performance of the Service.

(vi)  To produce other information on performance to the HSE on demand.
SECTION 9: PERFORMANCE INDICATORS
9.1 Performance indicators applied: -

9.1.1 No formerly reported performance indicators are applied, however, routine
staff performance indicators are maintained by management.
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ENVIRONMENTAL HEALTH SERVICES ENFORCEMENT POLICY

1. Introduction

1.1 This Policy covers the work of Environmental Health Services. Itis a new policy
covering the delivery of enforcement and making reference to the Better
Regulation Delivery Office — Regulators Code 2014.

1.2 Environmental Health Services play a vital role in protecting and supporting the
public, the environment and groups such as residents, workers and businesses in
the Borough of Brentwood. It is important that these enforcement functions are
carried out in an equitable, practical and consistent manner, and that both those
subject to and beneficiaries of regulation and those on whose behalf enforcement
is carried out can understand the approach we as a Council take.

1.3 The Council is under a duty to enforce a range of statutory instruments
adopting a variety of formal and informal sanctions. This can include anything from
advising food businesses about what they need to do to comply with the law, to
prosecuting a householder for noise nuisance. This places the Council and its
officers in a position of responsibility to ensure that its approach fits with national
and local policy, codes and guidance. This is particularly important with regard to
the economic challenges facing local government and business.

2. Executive Summary

2.1 The purpose of this policy is to explain clearly the approach of the Council's
Environmental Health Services towards enforcement when dealing with non-
compliance. It provides guidance on the range of options available to achieve
compliance with the legislation we enforce, and how discretionary powers may be
used to regulate and raise standards in various sectors. The document is intended
to communicate Brentwood Borough Council’s policy in respect of its approach to
those affected by its activities and officers of the local authority.

2.2 It also sets out the principles applied to encourage smarter, risk-based
enforcement. The Council is committed to ensuring that its officers act in
accordance with this policy. It is not in itself a statement of law and does not affect
the discretion of the Council to take legal proceedings where this is considered to
be in the public interest.

2.3 This policy was written having regard to the principles outlined in the Better
Regulation Delivery Office — statutory Regulators Code. It was subject to a
consultation process with Councilors and local stakeholders before being
submitted to the Policy, Finance and Resources Committee for approval.



3. Enforcement Policy Statement

3.1 The Council is committed to following good enforcement practice in
accordance with current legislation listed at Appendix B. This includes carrying out
our activities in a way that enables those we regulate to comply and grow, avoiding
imposing unnecessary regulatory burdens, and assessing whether similar social,
environmental and economic outcomes could be achieved by less burdensome
means.

3.2 This policy has been produced in cognisance of Brentwood Borough Council's
obligations under Section 17 of the Crime and Disorder Act 1998 to exercise its
functions, and do all that it reasonably can to prevent and reduce crime and
disorder in its area.

3.3 This policy is also in accordance with the government's ‘Better Regulation
Agenda’. Specifically, it implements good practice recommended by the Cabinet
Office Enforcement Concordat; the Regulators’ Code; and the regulatory principles
required under the Legislative and Regulatory Reform Act 2006, including the duty
to have regard to economic growth (the ‘Growth Duty’).

3.4 All authorised officers when making enforcement decisions shall abide by this
policy, and the supporting documented procedures, both within the appendices
and departmental processes.

3.5 This Policy lays out the generic principles for good enforcement. This is refined
where relevant with service — specific enforcement standards, procedures and
standards that are referenced within the attached appendices. These will be
reviewed and updated in light of new legislation, guidance and service demands.

4. Context
4.1 Definition of ‘Enforcement’

4.1.1 “Enforcement” includes any action taken by officers aimed at ensuring that
individuals or businesses comply with the law. The term “enforcement” therefore
has a wide meaning and applies to all dealings between the Council and those
upon whom the law places responsibilities. It is not limited to formal enforcement
action such as prosecution, but can include a range of interventions that seek to
achieve compliance with the law.

4.2 The importance of enforcement
4.2.1 Regulation is important for the protection of the vulnerable, or to achieve
other social or environmental objectives. The appropriate use of enforcement

powers, including prosecution is important, both to secure compliance with the law
and to ensure that those who have duties under it may be held to account for
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failures to comply. The Council places great importance on the consistent use of
enforcement action and does not set itself numerical targets for prosecutions or
statutory notices.

422 Good enforcement should help economic prosperity and encourage
sustained growth without placing unreasonable burdens on businesses. Through
their actions, the regulators incorporated within this policy, help to maintain a ‘level
playing field" to allow fair competition and good companies to thrive. It is
acknowledged that this resource should also be encouraging compliant
businesses to grow through proportionate regulatory activity and provision of
reliable advice, without compromising the protection of the public. There is also
ample evidence to show that appropriate compliance can reduce avoidable
expenditure, for example by lowering labour costs as a result of fewer accidents.

4.3 The need for an Environmental Health Services Enforcement policy

4.3.1 There is an expectation from national bodies such as the Better Regulation
Delivery Office (Department for Business, Innovation and Skills), the Food
Standards Agency and the Health and Safety Executive amongst others that local
authorities will clearly set out their policy with respect to enforcement to ensure
that there is clarity for all parties who may be affected. The policy must be subject
to appropriate consultation at local level before being endorsed by Members. Fair
and effective enforcement is essential to protect the health and safety and
economic interests of the public, businesses and the environment. Decisions about
enforcement action and, in particular the decision to prosecute, have serious
implications for all involved. Environmental Health Services will apply this policy to
ensure that: -

= Decisions about enforcement action are open, fair, proportionate and
consistent
» Officers apply current Government guidance and relevant codes of practice
» Everyone understands the principles, which are applied when enforcement
action is considered.
4.4 Scope of the enforcement policy
4.4.1 The Regulators Code and Enforcement Concordat apply to: -

= Environmental Health
» Licensing

4.5 Brentwood’s approach to enforcement
4.5.1 In coming to a decision on how to deal with non-compliance, we will have

regard to the following principles which are set out in the Macrory review' of
Regulatory Penalties. In particular, our actions should: -
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Aim to change the behaviour of the offender
Aim to eliminate any financial gain or benefit from non-compliance

1. http.//webarchive.nationalarchives.gov.uk/20070305 1036 | 5/http:/cabinetoffice.gov.uk/regulation/reviewing_regul

ation/penalties/index.asp

Be responsive and consider what is appropriate for the particular offender
and regulatory issue, which can include punishment and the public stigma
that should be associated with a criminal conviction

Be proportionate to the nature of the offence and the harm caused

Aim to restore the harm caused by regulatory non-compliance, where
appropriate

Aim to deter future non-compliance.

4.5.2 In achieving compliance, we will also deliver against the principles of good
enforcement which include openness, helpfulness, proportionality, consistency,
targeting, transparency and accountability. On occasions this will involve working
in partnership with other enforcement agencies.

Openness:-

We will provide information and advice in plain language on the rules that
we apply. This may be provided either verbally, by telephone, on the
Councils’ website, by personal visit where appropriate, electronically or in
writing.

We will be open about our work, including any charges that are set.

We will discuss general issues, specific compliance failures or problems
with anyone experiencing difficulties.

We will make it clear what should be expected from the Council as an
Enforcement Authority.

We will respond to requests for information under the Freedom of
Information Act or Environmental Information Regulations, within 20
working days. Our document retention policy will detail our commitment to
records management.

Helpfulness:-

As prevention is better than cure, we will actively work with individuals and
businesses to advise and assist. We encourage compliance by providing
guidance and liaising with stakeholders on how this can best be presented
and disseminated — a request for advice will not directly trigger enforcement
action where there is a willingness to resolve any noncompliance which may
be identified.

Our staff will identify themselves and provide a courteous and efficient
service.



We will provide a contact point and telephone number to encourage
individuals and businesses to seek advice/information from us.
Applications for approval of establishments, licensing, registration, or
authorisation will be dealt with efficiently and promptly.

Proportionality:-

We aim to minimise the cost of compliance by ensuring that any action
required is proportionate to the risk and that we take proper account of the
economic consequences of our actions.

As far as the law allows, we will take account of the circumstances of the
case and the attitude of the offender when considering action.

We will help to promote a thriving local economy by maintaining a fair and
safe trading and working environment.

We are committed to choosing proportionate approaches based on relevant
factors such as business size and capacity.

We are committed to dealing firmly with those who deliberately or
persistently fail to comply.

Consistency:-

We will carry out our duties in a fair, equitable and consistent manner.
Officers are expected to exercise judgment in individual cases but we will
endeavor to ensure that a similar approach is taken in similar
circumstances.

We will take account of advice offered to us through bodies such as the
Local Government Association (LGA), Food Standards Agency (FSA),
Health and Safety Executive (HSE) and the Department for Business
Enterprise and Regulatory Reform (BERR).

Where a Primary Authority Partnership exists, officers will consider advice
previously issued by the primary authority when considering the most
appropriate course of action. Where, after further liaison with the primary
authority, officers consider that formal action is still appropriate; the
statutory notification process will be followed. This scheme does not
preclude officers from taking immediate action in the event of serious or
imminent risks to health or safety.

Where there is a wider regulatory interest, we will liaise and co-operate with
or pass information to the appropriate enforcement agency. This may
include the sharing of intelligence with other Government Agencies, Police
Forces, Fire Authorities, Statutory Undertakers or other Local Authorities.
We will liaise with our colleagues in other Essex Authorities and Regulatory
Services, to share information and intelligence, and develop a consistent
approach to enforcement, e.g. through the use of common protocols.

We will consult in developing clear standards, setting out the level of service
and performance the public and businesses can expect to receive.



Targeting:-

We will publish our standards and how we have performed annually by way
of service plans, statutory and key performance indicators.

Advice from officers will be put clearly and an explanation given as to why
remedial works are necessary.

The timescales for compliance with notices will be reasonable.

We will ensure resources are targeted primarily on those whose activities
give rise to the most serious risks, where the hazards are least well
controlled, or where there is most potential for irreversible harm to the built
and natural environments.

We will ensure that action is focused on the duty holders who are
responsible for the risk and who are best placed to control it through the use
of a graduated enforcement approach.

We will identify and implement risk-rating schemes for all service areas
where our work routinely brings us into contact with businesses.

We will seek to ensure our resources are used with maximum effectiveness
to avoid burdening businesses with the costs of unnecessary interventions.
Where more serious non-compliances are identified, we will advise duty
holders of the circumstances under which a revisit will be undertaken and
the timescale for that revisit.

Transparency:-

We will help duty holders to understand what is expected of them and what
they should expect from officers.

We will clearly distinguish between legal requirements and good practice
advice.

We will have regard to this enforcement policy when making decisions
about the appropriateness of enforcement actions. Where for any reason a
decision needs to be taken outside of, or in contravention of this policy, a
clear and reasoned argument will be recorded as to why that decision was
taken.

Accountability:-

We will ensure that we have policies and procedures against which our work
can be judged.

We will ensure there is an effective and accessible mechanism for dealing
with comments and complaints.

Officers are responsible to Elected Members, the public and Government
bodies for their actions.



4.6 Enforcement options and procedures

4.6.1 Officers will take the most appropriate course of action and each case will be
considered in accordance with this document. Enforcement decisions will be fair,
independent and objective and will not be influenced by issues such as ethnicity
or origin, gender, religious belief, political views or the sexual orientation of the
suspect, victim, witness or offender. Decisions will not be affected by undue
pressure from any source. Our decisions will have appropriate regard to the
principles promoted through the Council’'s HR policies.

4.7 Working in partnership with others

4.7.1 Where appropriate, enforcement activities within Environmental Health
Services will be coordinated with other regulatory bodies and enforcement
agencies, both within and outside the council. In this way, we will seek to maximise
the appropriateness and effectiveness of any enforcement and have an integrated
approach to problem solving.

4.7.2 Where an enforcement matter affects a wide geographical area beyond the
Council’s boundaries, potentially involving enforcement by one or more other local
authorities or organisations, all relevant authorities and organisations will be
informed of this matter as soon as possible and all enforcement activity
coordinated with them.

4.8 Recovering our costs

4.8.1 We will seek to recover all our legitimate costs from convicted offenders. The
Council will also consider either through its own officers or in co-operation with the
Police may make an application under the Proceeds of Crime Act 2002 to restrain
or confiscate the assets of the offender. The purpose of any such actions would
be to recover any financial benefit that the offender has obtained from their criminal
conduct.

4.9 Publicity

4.9.1 We will consider, in all cases, drawing media attention to factual information
about charges that have been laid before the courts, but will take great care to
avoid any publicity that could prejudice a fair trial. We will also consider publicising
any conviction that could serve to draw attention to the need to comply with legal
requirements or deter anyone tempted to disregard their duties.

4.10 Enforcement in respect of Brentwood Borough Council
4.10.1 On rare occasions, there may be a perceived potential for conflict of interest

where the Council has ownership or management interests in premises normally
enforced by their own inspecting officers. For instance, where the Council is the
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clear duty-holder for health and safety purposes, the premises will be transferred
to the Health and Safety Executive for enforcement purposes. Responsibility for
day-to-day health and safety at work matters on such premises lies with the head
of the relevant service. In other contexts, such as food hygiene, pollution or
licensing issues, enforcement officers will offer advice as they would in other
circumstances. If considered necessary, any disputed matters would be referred
to the Head of Paid Service.

4.11 Comments, compliments, complaints

4.11.1 Brentwood Council is committed to the delivery of responsive, good quality
customer services to the people of the Borough and would welcome comments
and feedback about the impact the enforcement policy may have on local residents
and/or business through our Customer Contacts Team.

4.12 Policy review

4.12.1 Itis considered good practice to review Council policies. In future, a 3 yearly
review of this Policy will provide a reasonable timetable in line with other
Regulatory Service policies. A review may also be appropriate in the intervening
period if there is a significant change in legislation, national codes, guidance or
national or local policy.

5. Outcomes and Priorities

5.1 This policy seeks to achieve the following Outcome and Priorities: -

Outcomes
* A balanced and transparent enforcement approach which is understood by all
relevant stakeholders.

Priorities
* Ensuring that stakeholders, including local businesses have a clear understanding
of how enforcement decisions are taken at Brentwood;
» Delivery of enforcement activity in a way which is consistent with national and local
priorities.

6. Links to other Corporate Policies or Partner documents

= This Policy links with the aims and objectives outlined within the Brentwood
Borough Council Corporate Plan — ‘Vision for Brentwood 2016-19'.
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7. Application of the Enforcement Concordat

7.1 This Policy also adopts the Enforcement Concordat (of 1999) as produced by
the Cabinet Office. This predates the Regulators Code. The Concordat is a
voluntary, non-statutory code of practice. It sets out the following Principles of
Good Enforcement: -

Standards — setting clear standards

Openness — clear and open provision of information

Helpfulness — helping businesses by advising and assisting with compliance
Complaints about service — having a clear complaints procedure

Proportionality — ensuring that enforcement action is proportionate to the risks

involved

Consistency — ensuring consistent enforcement practice

7.2 In adopting the Enforcement Concordat the Authority agrees to the principles
within it, which are as follows: -

o

o

o

(@]
(@]

Determining Lead Officer responsibility (as necessary) for its
implementation at the Council

Reviewing existing policies (as necessary) across Environmental Health
and Licensing Services

Consulting with businesses

Drawing up a strategy for implementation, and

Monitoring of systems, involving continuous assessment and consultation

7.3 Formal adoption of the Enforcement Concordat was via the Department of
Trade and Industry, however, there is no longer any mechanism for this given the
documents’ age. The document continues to apply.

The Enforcement Concordat is attached at Appendix J.

8. Appendices
A Outline of functions within Environmental Health Services
B. Legislation, guidance and codes that influenced the preparation of the
enforcement policy
C. Conduct of Investigations
D. Enforcement options and procedures
E. Food Safety Enforcement
F. Health and Safety Enforcement
G. Pollution and Private Sector Housing
H. Glossary of terms
L.

Regulators Code
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Appendix A

OUTLINE OF FUNCTIONS WITHIN ENVIRONMENTAL HEALTH SERVICES

1. ENVIRONMENTAL HEALTH AND LICENSING

Environmental Health Practitioners deliver a wide range of services aimed at
safeguarding the environment and improving the health, safety and well-being of our
community. They work to ensure that the air is clean; food is fit to eat; housing is suitable
for habitation; and workplaces are safe.

The Service at Brentwood is divided into 3 sections supported by an administration team
and reporting direct to the Head of Paid Service. There is an Environmental Protection
Team, a Commercial Team, which covers food safety, health and safety, and a Licensing
Team. The main areas of work are as follows: -

Animal Control

Pest Control — advice
Control of stray dogs
Promoting responsible animal and pet management

Housing

Tackling unsatisfactory conditions in private rented
accommodation

Inspection and licensing of houses in multiple occupation
Detection of overcrowding

Grants for making repairs, improvements or adaptations
to homes to allow independent living

Pollution Control

Air, land, water pollution monitoring and control.
Authorisation of industrial processes that discharge to
the atmosphere.

Stopping statutory nuisances

Rectifying defective private drainage systems

Public Health

Promoting public health initiatives
Enforcement of ‘Smokefree Regulations’
Dealing with filthy and verminous premises

Food Safety

Investigating food poisoning outbreaks and control of
communicable disease

Inspection of food businesses - enforcement and advice
Investigation of complaints about food and food sampling
sampling

Provision of food hygiene training courses.

Food hygiene controls.

Health and Safety

Inspection of workplaces - enforcement and advice
Investigation of accidents at work.

Investigation of complaints about health and safety at
work

Securing processes and workplaces

Licensing

Various licensing and registration functions
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Regulating alcohol and entertainments, gambling, trading
controls, taxis, skin piercing, animal establishments and
charitable collections.

Certain road closures.
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Appendix B

LEGISLATION, GUIDANCE AND CODES THAT INFLUENCED THE PREPARATION
OF THE ENFORCEMENT POLICY

1. PRINCIPLES OF GOOD REGULATION

The Legislative and Regulatory Reform Act 2006, Part 2, requires Brentwood Borough
Council to have regard to the Principles of Good Regulation when exercising a specified
regulatory functions. For local authorities, the specified functions include those carried
out by our environmental health and licensing services.

We will exercise our regulatory activities in a way which are:-

(i) Proportionate — our activities will reflect the level of risk to the public and
enforcement action taken will relate to the seriousness of the offence,

(if) Accountable — our activities will be open to public scrutiny, with clear and
accessible policies, and fair and efficient complaints procedures,

(iii) Consistent — our advice to those we regulate will be robust and reliable and we
will respect advice provided by others. Where circumstances are similar, we will
endeavour to act in similar ways to other local authorities,

(iv) Transparent — we will ensure that those we regulate are able to understand
what is expected of them and what they can anticipate in return, and

(v) Targeted — we will focus our resources on higher risk enterprises and activities,
reflecting local need and national priorities.

2. REGULATORS’ CODE

Brentwood Borough Council has had regard to the Regulators’ Code (made under section
23 of the Legislative and Regulatory Reform Act 2006) in the preparation of this policy. In
certain instances, we may conclude that a provision in the Code is either not relevant or
is outweighed by another provision. We will ensure that any decision to depart from the
Code will be properly reasoned, based on material evidence and documented.

3. HUMAN RIGHTS ACT 1998

Brentwood Borough Council is a public authority for the purposes of the Human Rights
Act 1998. We therefore apply the principles of the European Convention for the Protection
of Human Rights and Fundamental Freedoms. This Policy and all associated
enforcement decisions take account of the provisions of the Human Rights Act 1998. In
particular, due regard is had to the right to a fair trial and the right to respect for private
and family life, home and correspondence.
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4. DATA PROTECTION ACT 1998

Where there is a need for Brentwood Borough Council to share enforcement information
with other agencies, we will follow the provisions of the Data Protection Act 1988.

5. REGULATORY ENFORCEMENT AND SANCTIONS ACT 2008 (‘the RES Act’)

The Regulatory Enforcement and Sanctions Act 2008, as amended, established the
Primary Authority scheme. We will comply with the requirements of the Act when we are
considering taking enforcement action against any business or organisation that has a
primary authority, and will have regard to guidance issued by the Secretary of State in
relation to Primary Authority.

6. CRIME AND DISORDER ACT 1998

Section 17 of the Crime and Disorder Act 1990 imposes a duty on local authorities to
exercise its functions with due regard to the crime, disorder and environmental issues
affecting the local area and do all they reasonably can to prevent them. The duty reflects
the reality that there are potential crime or disorder implications in decisions made across
the full range of statutory services.

7. FOOD FRAMEWORK AGREEMENT

The Framework Agreement on official feed and food law controls sets out what the Food
Standards Agency expects from local authorities in their delivery of official controls on
feed and food law. This takes account of the Government'’s better regulation agenda and
of principles of good regulation.

8. HEALTH AND SAFETY EXECUTIVE’S ENFORCEMENT POLICY
STATEMENT

This Policy Statement sets out the general principles and approach which the health and

safety enforcing authorities are expected to follow. All local authority staff who take
enforcement decisions are required to follow the above statement.
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Appendix C

CONDUCT OF INVESTIGATIONS

All investigations will be carried out under the following legislation and in accordance with
any associated guidance or codes of practice, in so far as they relate to Brentwood
Borough Council: -

the Police and Criminal Evidence Act 1984

the Criminal Procedure and Investigations Act 1996
the Regulation of Investigatory Powers Act 2000
the Criminal Justice and Police Act 2001

the Human Rights Act 1998

These Acts and associated guidance control how evidence is collected and used and give
a range of protections to citizens and potential defendants. Officers of Environmental
Health Services are authorised to make use of these powers, but they do not have the
power to arrest.

Our authorised officers will also comply with the requirements of the particular legislation
under which they are acting, and with any associated guidance or codes of practice.

1. INTERVIEWS UNDER CAUTION

The individual/company under investigation will be offered the opportunity of an interview
under the Police and Criminal Evidence Act where the option of formal action (simple
caution or prosecution) is under consideration.

2. STATUTORY TIME LIMITS

Any investigation will be governed by the statutory time limit involved and any report to
be considered for prosecution will be completed as soon as possible. Witnesses and
others involved in an investigation will be kept informed of the progress of the investigation
by the investigating officer.

3. CASE REVIEWS
The line manager will review the progress of investigations with the case officer on a
regular basis. Proceedings will only be instigated once the case file has been signed off
by a senior manager.

4. MANAGEMENT SYSTEMS

The Council will maintain a management system to monitor and review the quality and
nature of the enforcement activities undertaken in these services in order to demonstrate



the effectiveness of the policy with respect to its aims and objectives and to recommend
changes and improvements. This will be periodically reviewed by service managers.

Service managers will ensure all staff are trained to ensure they are fully conversant with
this policy and arrange retraining and updating when necessary.

5. COMPLAINTS AGAINST THE SERVICE

If any person is aggrieved with the action taken or information or advice given by officers
of Brentwood Borough Council or believe they have not received fair or consistent
treatment as outlined in this policy, they will be given the opportunity to discuss the matter
with the relevant line manager.

If not satisfied by those discussions the matter can be taken up with the service manager,
who will consider the complaints, decide whether the enforcement policy has been
breached in this instance and give a reply in writing. This is without prejudice to any formal
appeal mechanism. If the problem cannot be resolved, the person will be informed of the
Council’'s complaints procedure.
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Appendix D
ENFORCEMENT OPTIONS AND PROCEDURES

1. NOTIFYING ALLEGED OFFENDERS:

If we receive information (for example from a complainant) that may lead to enforcement
action against a business or individual we will notify that business or individual as soon
as is practicable of any intended enforcement action, unless this could impede an
investigation or pose a safety risk to those concerned or the general public.

During the progression of enforcement investigations or actions, all relevant interested
parties, such as business proprietors and witnesses, will be kept informed of progress.
Confidentiality will be maintained and personal information about individuals will only be
released to a Court when required and/or in accordance with the Data Protection Act
1998.

2. GRADUATED ENFORCEMENT APPROACH:

Decisions about the most appropriate enforcement action to be taken are based upon
professional judgment, legal guidelines, statutory codes of practice and priorities set by
the Council and/or Central Government. Decisions will take account of the following: —

the seriousness of the offence;

the past history of the offender(s);

confidence in the duty holder's willingness and ability to prevent a recurrence;
the consequences of non-compliance;

the likely effectiveness of various enforcement options;

what is in the public interest/benefit;

the views of any victim, injured party or relevant person to establish the nature and
extent of any harm or loss, and its significance;

= sufficiency of evidence to support the action.

The individual service areas will have certain powers which are specific to their role and
the legislation that they enforce. This is covered in more detail in the appendices.

Having considered the above, the evidence and any other relevant information, we have

a range of compliance options available to us with the enforcement options indicated
below.
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FORMAL ACTION

A

COURT ACTION

SEIZURE,; CLOSURE;
REVOCATION/REFUSAL
OF LICENCE

SERVICE OF NOTICE;
APPLICATION OF CONDITIONS

WARNINGS

DIALOGUE/VOLUNTARY UNDERTAKINGS INFORMAL

ACTION
COMPLIANCE ADVICE, GUIDANCE AND SUPPORT

3. TO TAKE INFORMAL ACTION - SUCH AS: -

= giving verbal advice and/or information

= advice or warning letter

= verbal warning

» acceptance of a voluntary undertaking to rectify or prevent recurrence of breaches

Informal action may be appropriate if: —

= the act or omission is not serious enough to warrant formal action;

» previous experience indicates that informal action will achieve compliance;

= non-compliance will not pose a significant risk to public health or safety or
breaches are minor in nature, or are not causing demonstrable harm to visual or
residential amenities;

= informal action is appropriate and likely to be effective in assisting individuals and
businesses in rectifying breaches as quickly and efficiently as possible.

When such an approach is used to secure compliance with legislation, any written
documentation issued will:

¢ specify the legislation that has been contravened,;
» specify what remedial action is required, together with the reasons;
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e ensure that any recommended areas of good practice which are above the
minimum levels required by statute are clearly differentiated within the document;

o where examples are given of how compliance may be achieved, make clear that
alternative means of compliance may also be acceptable;

e highlight the right to question works required by raising the matter with the relevant
named manager.

In the case of health and safety matters, a copy will be sent to staff representatives.

We will clearly identify any contraventions of the law and give advice on how to put them
right, including a deadline by which this must be done. The time allowed will be
reasonable, and take into account the seriousness of the contravention and the
implications of the non-compliance.

Sometimes we will offer advice about “good practice”, but we will clearly distinguish
between what must be done to comply with the law and what is advice only.

Failure to follow informal advice or honour voluntary undertaking (s) relating to
contraventions of the law could result in an escalation of enforcement action. Advice and
verbal warnings will be noted on the relevant case file. If a similar breach is identified in
the future, details of advice given previously will be persuasive in considering the most
appropriate enforcement action to take on that occasion. Such information may be
presented in evidence.

4. TO TAKE FORMAL ACTION - SUCH AS: -

» serving Statutory Notices e.g. abatement notices, Improvement and Prohibition
Notices;

serving Fixed Penalty Notices or Penalty Charge Notices;

offering a simple caution;

prosecution;

seizure of equipment, goods or materials;

closure of premises

revocation of a license

injunctive restraint

execution of work required by statutory notice where the recipient has not complied
and recovery of all reasonable costs incurred

= compulsory purchase /management/control of property

* fine and statutory charges

In some cases, a combination of these options may be appropriate. Officers will comply
with Codes B, C and E of the Police and Criminal Evidence Act 1984 (PACE) as it relates
to local authority enforcement.

Code B deals with police powers to search premises and to seize and retain property
found on premises and persons. Code C sets out the requirements for the detention,
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treatment and questioning of suspects not related to terrorism in police custody by police
officers. Code E deals with the tape recording of interviews with suspects in the police
station.

Formal action and prosecution will be taken in respect of the most serious cases. This is
usually where an offence has occurred, the person responsible has been identified and
one or more of the following applies: -

= action is required by statute;

» urgent action is required,

= the protection of a vulnerable individual needs to be secured or there is benefit to
the public;

= action has been or needs to be taken by default;

= there is reason to believe that the duty holder responsible will not take the required
steps within a reasonable period of time;

= an Authorised Officer has been obstructed in the course of their duties;

» any other reason where the Authorised Officer can justify the need to the Service
Manager

4.1 Service of Notices:

Certain legislation allows notices to be served requiring offenders to take specific actions
(‘lmprovement Notices'). Notices may require activities to cease immediately (‘Stop
Notices’, ‘Prohibition Notices', ‘Emergency Prohibition Notices’) where the circumstances
relating to health, safety, environmental damage or nuisance. In other circumstances, the
time allowed will be reasonable, and take into account the seriousness of the
contravention and the implications of noncompliance.

Such notices are legally binding. Failure to comply with a statutory notice can be a criminal
offence and may lead to prosecution and/or where appropriate, the carrying out of work
in default. Some notices issued in respect of premises may be affixed to the premises
and/or registered as local land charges.

In deciding whether to serve either a Statutory Notice, the following conditions will also
apply: —

» standards are generally poor with little management awareness of statutory
requirements;

* non-compliance could be potentially serious to public health, or there is a threat to
the amenity of the area.

It should only be necessary to consider the use of a Prohibition Notice in one or more of
the following circumstances: —

= the consequences of not taking immediate and decisive action to protect public
health or amenity would be unacceptable,

21



» in the case of health and safety at work, an imminent risk of injury or health can be
demonstrated, the guidance criteria, specified in relevant Codes of Practices are
fulfilled;

= there is no confidence in the integrity of an offer made by a duty holder to
voluntarily close premises, cease work or cease the use of any equipment, process
or treatment which is the subject of the noncompliance.

In serious cases, it may be necessary to adopt a variety of enforcement options to achieve
the appropriate outcomes. In serious cases, this may include prosecution as well as
serving notice(s).

4.2 Right of Appeal against Notices and Works in Default

Where there are rights of appeal against formal action, advice on appeal procedures will
be clearly set out in writing at the time the action is taken together with an explanation of
the implications of non-compliance. Specifically, whenever possible, this advice will be
issued with the Enforcement Notice.

Certain types of notice allow works to be carried out in default. This means that if a notice
is not complied with, then the local authority can decide to carry out the works to satisfy
the requirements of the notice. Furthermore, where the law allows it, the person or
business served with the notice can then be charged for the costs incurred by the Council.

4.3 Seizure

Certain legislation enables authorised officers to seize goods, equipment or documents
for example, unsafe food, sound equipment that is being used to cause a statutory
nuisance, or any goods that may be required as evidence for possible future court
proceedings. When goods are seized, the person from whom the goods are taken will be
given an appropriate receipt, and an explanation explaining the reason for the seizure
and the implications of that process for the item(s) seized. In some cases, forfeiture can
follow court action.

4.4 Fixed Penalty Notices (FPN) & Penalty Charge Notices PCN)

Certain laws enable the service of fixed penalty notices to secure an immediate sanction
to be imposed where a breach of legislation has been witnessed. These are recognised
as a low-level enforcement tool (they are not a criminal fine), which avoids the offender
acquiring a criminal record. The officer could choose to issue such a notice without issuing
a warning. Failure to pay the fine is likely to result in the offender being prosecuted in the
case of a Fixed Penalty Notice, or pursued in the County Court in the case of an unpaid
Penalty Charge Notice.

If a fixed penalty is paid in respect of a breach, Brentwood Borough Council will not take

any further enforcement action in respect of that breach. Payment of a fixed penalty does
not provide immunity from prosecution in respect of similar or recurrent breaches.
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Brentwood Borough Council is only able to issue fixed penalty notices where it has
specific powers to do so (e.g. smoking in an enclosed public place or fly tipping offences).
Where fixed penalty notices are available, their issue will be at the discretion of Brentwood
Council. In some cases, in particular where breaches are serious or recurrent, it may be
that prosecution is more appropriate than the issue of a fixed penalty notice.

4.5 Refusal, Suspension and Revocation of Licences

A business or individual may require prior approval such as a licence, registration,
permission or permit before carrying out a certain activity. The Council administers
numerous licensing and permissioning regimes, each having different rules for making
applications and their determination. It is impossible to fully explain these procedures in
this document and applicants and licence-holders should contact the relevant service
area if they are in any doubt.

In the case of licensing, usually the local authority grants a licence upon receipt of a valid
application if the requirements for licensing are met. These standards may be specified
in legislation, local byelaws, or other suitability criteria adopted by the local authority. In
some cases, an application must be advertised and the determination of the licence will
depend upon the receipt of representations. In certain instances, the council will arrange
a hearing to determine the application, commonly resulting in a decision to grant the
licence, with or without conditions, or to refuse the licence.

Where a licence or other form of prior approval is refused, the business/individual will be
advised on the reason for refusal, and where appropriate the action which must be taken
in order to enable the authority to issue the appropriate licence/approval. Advice will be
given on the appeal processes open to the business or individual concerned.

Various sanctions are available to local authorities where breaches of statute or licence
conditions come to light. Informal actions may result (as described above). Alternatively
many licence regimes allow the licensing authority to suspend or revoke the licence,
where this is justified. Aggrieved parties can usually appeal against these decisions to a
Magistrates Court. When considering future licence applications, Brentwood Council may
take previous breaches and enforcement action into account.

4.6 License Reviews
A premises licence may be reviewed by the licensing authority of its own volition or
following the receipt of an application for a review, which is essentially a request by a third
party to the licensing authority to review a particular licence.

4.7 Injunctive Actions, Enforcement Orders, etc.

In some circumstances, Brentwood Council may seek a direction from the court (in the
form of an order or an injunction) that a breach is rectified and/or prevented from recurring.
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The court may also direct that specified activities be suspended until the breach has been
rectified and/or safeguards have been put in place to prevent future breaches.

Failure to comply with a court order constitutes contempt of court - a serious offence
which may lead to imprisonment.

Brentwood Council is required to seek enforcement orders after issuing some
enforcement notices, providing the court with an opportunity to confirm the restrictions
imposed by the notice. Otherwise, we will usually only seek a court order if it has serious
concerns about compliance with voluntary undertakings or a notice.

4.8 Prosecutions and Simple Cautions

We follow guidance Code for Crown Prosecutors set by the Crown Prosecution Service
in applying two tests that determine whether a prosecution or simple caution is viable and
appropriate. A simple caution or prosecution proceedings will only be progressed when
the case has passed both the evidential test and the public interest test.

4.9 The Evidential Test: Is there enough evidence against the defendant?

When deciding whether there is enough evidence to charge, the local authority must
consider whether the evidence can be used in court and is reliable. The Council must be
satisfied there is enough evidence to provide a "realistic prospect of conviction" against
each defendant on each charge, assuming that a jury or bench of magistrates are properly
directed in accordance with the law.

410 The Public Interest Test: Is it in the public interest to bring the case
to court?

A prosecution will usually take place unless the public interest factors against prosecution
clearly outweigh those in favour of prosecution. The Council must balance factors for and
against prosecution carefully and fairly. A decision to prosecute usually depends on the
seriousness of the offence or the circumstances of the suspect. Some factors may
increase the need to prosecute but others may suggest that another course of action
would be better.

4.1 Simple Cautions

A simple caution may be offered where there is an admission and acceptance of guilt.
Normally this will only be offered for first (or less serious) offences; the offender should
not have received a simple caution for a similar offence within the last 2 years. Sufficient
evidence will have been obtained to prove the case, and it has been determined that this
course of action is in the public interest. The offender must be 18 years of age or over.

This course of action is normally considered when the criteria for prosecution are met but
extenuating circumstances suggest a more lenient approach would achieve the same
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objectives. A simple caution will appear on the offender’s criminal record. Should the offer
of a simple caution be refused, then a prosecution should automatically follow.

Simple cautioning will not be used as an alternative to a weak prosecution case.

A simple caution may be issued as an alternative to prosecution. Simple cautions will be
issued to:

o deal quickly and simply with less serious offences;
e divert less serious offences away from the courts;
e reduce the chances of repeat offences.

In considering whether to administer a simple caution the following criteria must be met:

e there must be evidence of the offender’s guilt sufficient to give a realistic prospect
of conviction. In other words a conviction should be more likely than an acquittal
before a court of law;

o the offender must admit the offence; and

¢ the offender must be an adult and must understand the significance of a caution
and give informed consent to being cautioned. This agreement will not be sought
until it is decided that cautioning is the correct course of action.

In deciding whether to caution or prosecute the following factors must be taken into
consideration:

the nature and seriousness of the offence;

the likely penalty if the offender was convicted by a court;
the offender’s age and state of health;

the offender’s previous criminal history;

the offender’s attitude towards the offence;

the views of the victim or any aggrieved party;,

whether compensation has been paid;

public interest;

the likelihood of re-offending.

If the offender commits a further offence, the caution is likely to influence the Council’s
decision to take a prosecution. It is likely to influence how Brentwood Council and others
deal with any similar breaches in the future, and may be cited in court if the offender is
subsequently prosecuted or a similar offence. If a simple caution is issued to an individual
(rather than a corporation) it may have consequences if that individual seeks certain types
of employment.

Simple cautions will be used in accordance with Home Office Circular 016/2008 and other
relevant guidance.
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4.12 Prosecution

Prosecutions will only be undertaken when the offence and the person or body corporate
responsible for it has been identified, and the duty holder has shown disregard for one or
more of the following: -

(a) The legal process;

(b) The meeting of legal responsibilities, including for example, deliberate, negligent
or persistent breach of legal obligations which were likely to cause material loss or
harm to others, particularly where written warnings or formal notices have
previously been issued;

(c) The likelihood of the alleged offence to seriously prejudice the health, safety or
other entitlement of people, animals or the environment, or

(d) Brentwood Council officer(s), who in the course of their duties have been assaulted
or obstructed.

A successful prosecution will result in a criminal record. The Court may impose a fine and
in respect of particularly serious breaches a prison sentence. The court may order the
forfeiture and disposal of non-compliant goods and/or the confiscation of any profits which
have resulted from the breach. Prosecution may also lead, in some circumstances, to the
disqualification of individuals from acting as company directors.

4.13 Other Factors

Other important legislation and government guidance exists which influences the local
authority’s enforcement activities and may have to be taken into account before
enforcement action is commenced. Further explanation of such legislation is given at
Appendix B.

Most legislation applies a statutory time limit in which offences must be investigated and
resolved or prosecuted or they will be considered to be “out of time”. We will seek to
complete our investigations in a timely manner thus ensuring that we adhere to these time
constraints.

4.14 To Take no Action:

There will be times when it is appropriate to take no action, particularly where there is no
statutory contravention, or risk to public health, safety or amenity. This could also include
where the cost of compliance to the offender outweighs the detrimental impact of the
contravention; or the cost of the required enforcement action to the Council outweighs the
detrimental impact of the contravention on the community. In such cases, we will advise
the offender and/or the complainant of the reason for the decision taken. Where the law
provides the complainant with other options to resolve the issues which affect them, such
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as civil remedies (e.g. Anti-Social Behaviour Orders), we will make sure that they are
directed to the most appropriate source of information to assist them. This may involve
referral to other council departments, external organisations or to seek independent legal
advice.

4.15 Civil Action:

The enforcement action we take is distinct from any civil claims for compensation. We will
not necessarily pursue enforcement actions in all cases where civil claims are anticipated,
nor will the Council actively assist in such cases.

This is without prejudice to disclosure of information on investigations where this is
permitted under statute, or required of the Council under the Freedom of Information Act.

4.16 Anonymous Complaints:

Such complaints are commonly received and the reasons for wishing to remain
anonymous vary. Anonymity often hinders an investigation, preventing an officer from
making a comprehensive assessment of all relevant facts to enable a just or informed
decision on a matter. Furthermore, certain environmental health laws require the
identification of someone who is aggrieved by the situation as a precursor to taking
effective legal action.

Each anonymous complaint received will be assessed to determine the most appropriate
follow-up action depending on the circumstances and seriousness of the allegation.

4.17 Enforcement in respect of Brentwood Borough Council

On rare occasions, there may be a perceived potential for conflict of interest where the
Council has ownership or management interests in premises normally enforced by their
own inspecting officers.

For instance, where the council are the clear duty-holder for health and safety purposes,
the premises will be transferred to the Health and Safety Executive for enforcement.
Responsibility for day-to-day health and safety at work matters on such premises lies with
the head of the relevant service. In other contexts, such as food hygiene, pollution or
licensing issues, enforcement officers will offer advice as they would in other
circumstances. If considered necessary, any disputed matters would be referred to the
Head of Paid Service.

5. ANCILLARY MATTERS CONCERNING THE ENFORCEMENT POLICY
5.1 Authorisations:

All appointed officers will be properly authorised and act in accordance with our policy
and the Scheme of Delegation maintained in accordance with the Council’'s Constitution.
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We will ensure that enforcement officers are trained and competent for the purposes of
enforcing the relevant functions for which the are authorised. Authority for making
decisions on instituting legal proceedings and other formal measures are similarly drawn
from the Scheme of Delegation within the Councils Constitution.

5.2 Monitoring the Policy

It is essential that officers adhere to the enforcement policy. To ensure that officers
comply with this enforcement policy, line Managers will monitor selected cases.
Deviations from the policy will be reported to the Head of Service. Head of Service will
only accept any departure from policy in exceptional circumstances capable of
justification, and only after full consideration and authorisation.

5.3 Appeals

If any business or individual is unhappy with the action taken, or the information or advice
given by the Council's Environmental Health Services staff, they will be given the
opportunity of discussing the matter with the officer's line manager. This is without
prejudice to any formal appeals mechanism. Further independent challenge panels are
also available in respect of health and safety at work advice and food safety advice.

5.4 Health and Safety at Work advice

If a business believes that action taken or advice given by one of our inspectors about
health and safety at work is incorrect or exceeds what is required to control the risk
adequately, they can initially contact the inspector who gave the advice or their line
manager to raise their concerns in the first instance. If after this, they are still unhappy
with the advice received, they can raise their concerns with the Independent Regulatory
Challenge Panel at the Health and Safety Executive (HSE). The Panel will consider their
concerns and make appropriate recommendations which our inspectors then have to
have regard to.

Referral to the Independent Regulatory Challenge Panel is not appropriate if the concerns
relate to service of legal notice(s) or prosecution action. In such cases, there are
established appeal processes through the Employment tribunals or the courts.

5.5 Food Safety Advice to Businesses

If a business is unhappy with written advice they have received on food safety issues
because they think it is incorrect or goes beyond legal requirements, they can initially
contact the officer concerned or their line manager to raise their concerns. If after this
they are still unhappy with the outcome, we would ask the business to follow our
complaints procedure. If it is felt that this has not provided a satisfactory outcome, there
is then the option to raise the concerns with the Food Standards Agency's Independent
Business Appeal Panel?. Referral to the Independent Business Appeal Panel is not
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appropriate if the concerns relate to service of legal notice(s) or prosecution action. In
such cases, there are established appeal processes through the courts.

2. https://www.food.gov.uk/business-industry/how-to-make-an-appeal/how-to-make-an-appeal/panel
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Appendix E
FOOD SAFETY ENFORCEMENT
1. ENFORCEMENT OPTIONS

The following section relates to the specific enforcement issues relating to the food safety
work carried out by Brentwood Borough Council and is included to ensure compliance
with the Framework Agreement. The authority has responsibility for enforcement of food
legislation and carries out its food enforcement activities having regard to the provisions
of the Food Law Code of Practice (England).

There is a range of enforcement options which are similar in principle to the main body of
this policy — further explanation is provided as appropriate. Action could include one, or
any combination of the following: -

A. No action

B. Reuvisit

C. Advice

D. Informal Action

E. Formal Notice — Hygiene Improvement or Remedial Action
F. Detention and Seizure

G. Emergency Prohibition

H. Revocation or suspension of approval

I. Simple Caution

J. Prosecution

K. Warrant to Enter Premises

L. Alternative enforcement strategy premises

A) No action

In exceptional circumstances, contraventions may not warrant any action. This could
arise, for example where the cost of compliance to the business outweighs the detrimental
impact of the contravention on the community. The Regulators Code is clear in expecting
the service to recognise that; “a key element of their activity will be to allow, or even
encourage economic progress and only to intervene where there is a clear case for
protection”. Any decision to take no action will be recorded, including the reasons for this
decision.

B) Revisit
We will advise a business if it is our intention to revisit. Revisits will be carried out in all
instances where there is a formal notice. Where contraventions of food hygiene or

processing regulations are found or evidence of poor hygiene practices, a revisit will be
carried out but only where the premises is rated less than; ‘broadly compliant’ with food
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hygiene standards. For very minor contraventions, we may advise that a check will be
carried out at the next routine inspection.

C) Advice

We recognise that very often we are approached by businesses for advice on compliance
issues and good hygiene practice. We will always offer appropriate advice, distinguishing
between legal requirements and recommendations. We recognise that this is a very
important part of our working relationship with businesses and demonstrates the
willingness of the business to pro-actively manage situations. If significant contraventions
are highlighted as a result of this contact, it may still be necessary to adopt an additional
enforcement approach if public health needs protecting.

D) Informal Action

Informal action to secure compliance with legislation will include offering advice and the
use of written or verbal warnings, including those generated following inspection. Informal
action will be considered in one or more of the following circumstances: -

= the act or omission is not serious enough to warrant formal action;

= the previous history of the individual/enterprise indicates that it can reasonably be
expected to achieve compliance through the use of informal action;

= confidence in the management is high;

»= the consequences of non-compliance will not pose a significant risk to public
health.

Where an informal approach is used to secure compliance the written documentation
issued will: -

= explain the scope of the inspection;

= contain all clear, unambiguous information necessary as required by the Food Law
Code of Practice in order that the business may understand what work is
necessary and why;

* indicate the measures which will enable compliance with legal requirements and
clearly state that other means of achieving the same effect may be used,

= clearly indicate any recommendations of good practice under an appropriate
heading, to distinguish them from legal requirements.

E) Formal Notices — Hygiene Improvement/Remedial Action

The use of Hygiene Improvement or Remedial Action Notices would generally be followed
in the following circumstances:

= there are significant contraventions of the legislation;

= there is a lack of confidence in the food business operator or enterprise to respond
to an informal approach;
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= there is a history of non-compliance with informal action;

= standards are generally poor with little management awareness of statutory
requirements;

» the consequences of non-compliance could be potentially serious to public health;

» where it is intended to prosecute, and effective action also needs to be taken as
quickly as possible to remedy conditions that are serious or deteriorating;

* additionally, in terms of Remedial Action Notices, where the inspection process is
being obstructed.

At the time of the visit, or at least prior to the service of a notice, the authorised officer will
discuss with persons having the necessary authority to take action within the business,
realistic time limits for compliance with the Notice — this will consider not only the
practicality of carrying out works, but the food safety implications of the contravention.

A revisit will be made to assess compliance with the notice on the date of expiry. Failure
to comply with a Hygiene Improvement Notice will normally lead to a prosecution.

F) Detention and Seizure

Where officers have grounds for suspecting that food does not comply with the food safety
requirements in Hygiene Regulations, they may use powers to inspect, detain, seize and
arrange for condemnation of food. When food is seized, we will give the person from
whom the food is taken an appropriate receipt. The food will then be taken before a
Magistrate as soon as possible for them to confirm the seizure and condemn the food as
unfit. If the Magistrate does not condemn the food, we will release it back to the owner
who will be entitled to claim compensation for any loss suffered. We will always give full
details of our actions to the owner of the food when we exercise this power, and explain
the procedures and implications of any actions taken by both sides.

G) Emergency Prohibition

The use of a Hygiene Emergency Prohibition Notice will be considered appropriate only
if there is an imminent risk of injury to health and one or more of the following
circumstances are present: -

» the consequences of not taking immediate and decisive action to protect public
health would be unacceptable;

* an imminent risk of injury to health can be demonstrated. This might include
evidence from relevant experts, including a food analyst or food examiner;

= the guidance criteria, specified in the Food Law Code of Practice concerning the
conditions when prohibition may be appropriate are fulfilled;

» there is no confidence in the integrity of any offer made by the food business
operator to voluntarily close the premises or cease the use of equipment, process,
or treatment associated with the imminent risk.

» the food business operator is unwilling to confirm in writing his/her offer of a
voluntary prohibition;
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Wherever possible, a second opinion from another suitably authorised officer will be
obtained prior to the notice being issued.

H) Revocation or Suspension of Approval/Licence

This action would only be taken once other enforcement options have been considered
since to take such action would affect the ability of the business to continue to trade.
Revocation would be considered where: -

» serious deficiencies are identified;

» the officer has had to repeatedly stop production at the establishment and the food
business operator is not able to provide an adequate guarantee that acceptable
standards will be maintained in the future. In such cases, temporary suspension
would be considered as a possible enforcement option in the first instance. A
second opinion will be sought from another suitably authorised officer prior to any
formal action being commenced.

1) Simple Caution
The same principles apply as in Appendix D.
J) Prosecution
The following are circumstances where prosecution may be initiated:

» the alleged offence(s) involve a significant/blatant breach of the law such that
public health has been put at risk;

= the alleged offence(s) involve a failure by the suspected offender to correct an
identified risk to food safety having been given reasonable opportunity to comply
with the lawful requirements of an authorised officer;

= the offence(s) involves a failure to comply in full or in part with the requirements of
a statutory notice;

= obstruction of an officer whilst undertaking his or her duties;

» there is a history of similar offences

The officer must be satisfied that there is sufficient relevant, admissible, substantial and
reliable evidence that an offence has been committed.

In deciding whether or not to prosecute for an alleged infringement, regard will be had to
‘The Code for Crown Prosecutors’. In particular, a prosecution should not be commenced
unless the ‘Evidential Test' and the ‘Public Interest Test' criteria specified in the Code
have been met.
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In considering whether the relevant criteria are met, the following factors will be
considered:

= The seriousness of the alleged offence; where there is a risk of harm to public
health or a disregard of legal standards for financial reward;

= The previous history, in particular whether there is a history of similar offences, or

a failure to respond positively to past warnings or statutory notices;

Any likelihood of being able to establish a defense;

The reliability of the evidence available;

The ability of witnesses and their willingness to co-operate;

Any willingness by the defendant to prevent a recurrence of the problem;

The probable public benefit of a prosecution and the importance of the case

especially with respect to legal precedent;

Any explanation offered by the company or suspected offender;

Whether the offence was premeditated;

The need to influence the offender’s future behavior,

Whether the evidence shows the defendant is an organiser of the offence;

Whether the defendant was in a position of authority or trust;

The effect on the offender’s, or a witness’s physical or mental health, balanced

against the seriousness of the offence;

The views of any victims;

»  Whether the offence, although not serious in itself, is widespread in the area where
is was committed;

»  Whether the offender has put right the harm caused;

=  Whether there is a realistic prospect of conviction.

Factors against prosecution would be that a small penalty is likely to be imposed, or the
offence is due to a genuine mistake or misunderstanding, but this must be balanced with
the seriousness of the offence.

Consideration will be given to prosecuting directors of bodies corporate where:

» it appears that the offence was committed with his/her consent, connivance or
neglect; or
« itis likely that the body corporate may be wound up to avoid criminal proceedings.

Prosecution of employees will only be considered in exceptional cases e.g. where the
employee has clearly contradicted the employers’ instructions; has been deliberately
obstructive or has acted in a grossly negligent or wilful manner.

In cases of obstruction, prosecution will always be considered where this has resulted
either in undue delay or in additional work/costs to the local authority, or where false
information has been given deliberately.

On completion of prosecution cases, officers must inform other interested bodies of the
outcome of the case as necessary. In particular, any complainants or victims will be
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informed. The outcome of the case will be reviewed with the relevant service manager to
discuss any necessary future action.

Further considerations in this connection are listed within the main body of this
enforcement policy.

K) Warrant to Enter Premises

Officers may apply to the Magistrates Court for a warrant to enter premises in the following
circumstances:

necessary entry is required at an unreasonable time; and/or
entry to a premises is refused; and/or

entry is expected to be refused; and/or

the premises are vacant and entry is required.

In all cases, officers will exercise their powers courteously and with respect for persons
and property, and only use reasonable force when this is considered necessary and
proportionate to the circumstances.

L) ALTERNATIVE ENFORCEMENT STRATEGY

Some low risk categories of food premises (category D and E) may be inspected under
an AES strategy. In such circumstances the interventions conducted by Environmental
Health will be by alternating inspections and questionnaires. This is in line with FSA codes
of practice.

2. PRE-NOTIFICATION OF INSPECTION

The general principle for official control inspections is that they shall be carried out without
prior warning. Each case will be considered on its merits and having regard to the nature
of the business being inspected.

3. TRAINING, COMPETENCY AND AUTHORISATION

Only duly authorised officers may undertake enforcement duties in accordance with the
Council's scheme of delegation. Officers will only be authorised where their level of
qualification, training and experience are considered acceptable. Newly appointed or
transferred officers will also be assessed by their manager for competency and referred
for training where necessary, in accordance with the training policy and the Council's
‘Investors in People’ appraisal scheme. Only officers with two or more year's experience
will be authorised to sign Hygiene Emergency Prohibition Notices served under regulation
8 of the Food Hygiene (England) Regulations 2006 or Emergency Prohibition Notices
served under section 12 of the Food Safety Act 1990.
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Officers undertaking enforcement duties will be suitably trained and qualified to ensure
they are fully competent to undertake their enforcement activities. Qualifications will be
based on current government guidance. Appropriate training programmes for officers will
be set up to achieve the necessary competence. The training requirements to achieve
the necessary level of competence will be regularly reviewed by the service managers.
Training will be prioritised within available resources.

Officers are responsible for ensuring they have regard to relevant guidance documents
laid out in service procedures.
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Appendix F
HEALTH AND SAFETY ENFORCEMENT
1. AIM

The aim of Brentwood Council's Health and Safety Enforcement Policy is to ensure that
duty holders manage and control risks effectively thus preventing harm. In particular, our
policy is to:

» Ensure that duty holders take action to deal immediately with serious risks

*= Promote and achieve sustained compliance with the law

= Ensure that duty holders who breach health and safety requirements, and directors
or managers who fail in their responsibilities, are held to account, which may
include bringing alleged offenders before the courts in the circumstances set out
later in this policy.

In this context “enforcement” applies to all dealings between the Council as a health and
safety enforcing authority and those on whom the law places duties (employers, the self
employed, employees and others).

The Council believes in firm but fair enforcement of health and safety law in line with
Health and Safety Commission's Enforcement Policy Statement (EPS). This is informed
by the principles of proportionality in applying the law and securing compliance;
consistency of approach, targeting of enforcement action, transparency about how we
operate and what those regulated may expect, and accountability for our actions. These
principles will apply both to enforcement in particular cases and to our management of
enforcement activities as a whole and are explained more fully in the Policy section of this
document.

Enforcement is distinct from civil claims for compensation and is not undertaken in all
circumstances where civil claims may be appropriate, or to assist such claims. We have
a range of tools at our disposal in seeking to secure compliance with the law and to ensure
a proportionate response to criminal offences. Many of our dealings are informal e.g.
offering duty holders’ information and advice. Where appropriate our Inspectors may also
serve Improvement and Prohibition Notices and prosecute.

Subject to the evidential tests in the Code for Crown Prosecutors, circumstances where
we will normally prosecute, or recommend prosecution, following an investigation or other
regulatory contact are where:

= death was a result of a breach of the legislation;,

» the gravity of an alleged offence, taken together with the seriousness of any actual
or potential harm, or the general record and approach of the offender warrants it;

» there has been reckless disregard of health and safety requirements;
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= there have been repeated breaches which give rise to significant risk, or persistent
and significant poor compliance;

= work has been carried out without or in serious breach of an appropriate licence;

* a duty holder's standard of managing health and safety is found to be far below
what is required by health and safety law and to be giving rise to significant risk;

= there has been a failure to comply with a written warning or an improvement or
prohibition notice; or there has been a repetition of a breach that was subject to a
simple caution,

* inspectors have been intentionally obstructed in the lawful course of their duties;

= false information has been willfully supplied, or there has been intent to deceive.

We will also consider prosecution, or consider recommending prosecution where
following an investigation or other regulatory contact, the following circumstances

apply:

* it is appropriate in the circumstances as a way to draw general attention to the
need for compliance with the law and the maintenance of standards required by
law, and conviction may deter others from similar failures to comply with the law.

* a breach that gives rise to significant risk has continued, despite relevant warnings
from employees, or their representatives, or others affected by a work activity.

Where inspectors are assaulted we will also seek police assistance with a view to seeking
the prosecution of offenders. Subject to the above we will identify and prosecute
individuals if we consider that a conviction is warranted and can be secured. Additionally,
we will actively consider the management chain and the role played by individual directors
and managers. Where appropriate we will seek disqualification of directors under the
Company Directors Disqualification Act 1986.

As with prosecution, we will use discretion in deciding whether incidents, complaints or
cases of ill health should be investigated. We will use discretion in deciding when to
investigate or what enforcement action may be appropriate. Such judgments will be made
in accordance with the following principles that are in accordance with the Enforcement
Concordat® and Section 18 Guidance (including the EPS).

The Health and Safety Commission’s priorities are used to target our activities and
resources via our Service Plan, including the provisions of the National Local Authority
Enforcement Code*. To maintain a proportionate response most resources available for
investigation will be devoted to the more serious circumstances. We will carry out a site
investigation of a reportable work-related death, unless there are specific reasons for not
doing so. Our health and safety team will aim to:

» Inspect/carry out interventions at those premises for which it has enforcement
responsibility and investigate accidents and complaints in accordance with the
Council’s selection criteria policy;

http://webarchive.nationalarchives.gov.uk/+/http:/www.berr.gov.uk/files/file10150.pdf

4.  http//www.hse.gov.uk/law/national-la-code. pdf
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» Rate premises according to risk, (which includes management organisation, and
the type of activities etc.) in order to determine the frequency of future inspections;

= Seek to promote health and safety through advice and guidance, and by the
provision of training; and

= Take formal enforcement action, in accordance with the EPS, when it is the most
appropriate way of dealing with the matter.

Where we can we will endeavor to make provision for the particular interests of
stakeholders. For example we may make visits out of normal office hours but at times
when the business is open; or we may arrange for interpreters/translations to be available
if particular groups of duty holders do not have English as a first language.

Where there has been a death at work resulting from a failure to comply with health and
safety law, the matter will be referred to the police if the circumstances of the case might
justify a charge of manslaughter. The police are responsible for deciding whether or not
to pursue a manslaughter case and this may occur alongside a prosecution for health and
safety breaches. In all cases, the work related deaths protocol for liaison signed by the
Police, British Transport Police, the Crown Prosecution Service, the Health and Safety
Executive and the Local Government Association will be followed.

2. PRINCIPLES OF ENFORCEMENT
2.1 The Process of Enforcement

Inspectors use various enforcement techniques to deal with risks and secure compliance
with the law, ranging from the provision of advice to enforcement notices. Enforcement
decisions must be impartial, justified and procedurally correct. The Health and Safety
Executive's EPS sets out the approach we follow. The Enforcement Management Model
(EMM) — together with the procedure for its application — provides the Council with a
framework for making enforcement decisions that meet the principles in the EPS. It
captures the issues inspectors consider when exercising their professional judgment and
reflects the process by which enforcement decisions are reached.

2.2 Purpose of the EMM

The EMM is not a procedure in its own right. It is not intended to fetter inspectors’
discretion when making enforcement decisions, and it does not direct enforcement in any
particular case. It is intended to:

= promote enforcement consistency by confirming the parameters, and the
relationships between the many variables, in the enforcement decision making
process;

= promote proportionality and targeting by confirming the risk based criteria against
which decisions are made;
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» be a framework for making enforcement decisions transparent, and for ensuring
that those who make decisions are accountable for them; and

= help experienced inspectors assess their decisions in complex cases, allow peer
review of enforcement action, and be used to guide less experienced and trainee
inspectors in making enforcement decisions.

The EMM and the associated procedures enable managers to review the decision making
process and their inspectors’ enforcement actions to ensure the purpose and
expectations of the EPS have been met.

The EMM does not exist in isolation. It is supported by quality procedures which address,
amongst other things, the selection and investigation of accidents.

2.3 Enforcement Tools

Enforcing Authority (EA) Inspectors have a range of tools at their disposal to seek
compliance with the law and to ensure a proportionate response to criminal offences.

Where appropriate they may:

» Serve Improvement and Prohibition Notices
* Prosecute
» |n very exceptional circumstances issue Simple Cautions.

Simple Cautions will not be used -

As a ‘let off’

Where there are some mitigating circumstances

Where there is doubt about the public interest

Where either the prosecutor’s office or the court are too busy.

2.4 Investigation

As with prosecution (see below), the Health and Safety Executive expects us to use
discretion in deciding whether incidents, complaints or cases of ill health should be
investigated. The Commissions priorities are reflected in the HELA Strategy that we use
to target our activities and resources via our Health and Safety Service Plan.

To maintain a proportionate response most resources available for investigation will be
devoted to the more serious circumstances. The Health and Safety Executive's Strategic
Plan recognises that it is neither possible nor necessary for the purposes of the Act to
investigate all issues of non compliance with the law that are uncovered in the course of
planned inspection, or reported events.

A more detailed policy on investigating reportable workplace accidents and ill health is
detailed below.
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2.5 Action by the Courts

Where appropriate we will draw the court's attention to all the factors that are relevant to
the court's decision as to what sentence is appropriate on conviction. The Court of Appeal
has given some guidance on some of the factors that should inform the courts in health
and safety cases (R v F. Howe and Son (Engineers) Ltd [1992] 2 All ER, and subsequent
judgments).

2.6 Representation to the Courts

In cases of sufficient seriousness, and when given the opportunity, we will consider
indicating to the magistrates that the offence is so serious that they may send it to be
heard or sentenced in the higher court where higher penalties can be imposed. In
considering what representations to make we will have regard to Court of Appeal
guidance: the Court of Appeal has said "In our judgment magistrates should always think
carefully before accepting jurisdiction in health and safety at work cases, where it is
arguable that the fine may exceed the limit of their jurisdiction or where death or serious
injury has resulted from the offence".

2.7 Death at Work

Where there has been a breach of the law leading to a work-related death, we will
consider whether the circumstances of the case might justify a charge of manslaughter.
We will liaise with the Police, Coroners and the Crown Prosecution Service (CPS) and if
they find evidence suggesting manslaughter pass it on to the Police or where appropriate
the CPS. If the Police or the CPS decides not to pursue a manslaughter case, we will
bring a health and safety prosecution if that is appropriate. (To ensure decisions on
investigation and prosecution are coordinated the HSE, the Association of Chief Police
Officers and the CPS have jointly agreed and published "Work Related Deaths: A Protocol
for Liaison.

Brentwood Council has agreed that it should take account of the Protocol when
responding to work-related deaths).

2.8 Incident Investigations

It is the policy of the Council to investigate reportable accidents under the Reporting of
Injuries, Disease, and Dangerous Occurrences Regulations 2013 according to the HSE's
Incident Selection Criteria.

An initial assessment of the incident will be made and a decision taken on investigation

within 3 working days (except in the case of work related deaths where a decision will be
taken upon receipt by an inspector).
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They will be investigated in accordance with the principles of proportionality, consistency,
targeting, transparency and accountability.

The purpose of investigation is to: -

Identify immediate and underlying causes

Ensure the duty holder takes appropriate remedial action to prevent reoccurrence
Evaluate compliance with the relevant statutory provisions

Apply the principles of the Enforcement Management Model and take enforcement
action if appropriate.

Investigations will be: -

Continued only so far as they are proportionate to the achievement of the
objectives set for them [see below]

Conducted and/or supervised by staff who are competent

Provided with adequate resources and support, including information, equipment
and staffing

Conducted so that efficient and effective use is made of the resources committed
to them

Timely, so far as this is within the control of the investigating inspector

Subject to suitable management procedures for monitoring the conduct and
outcome of investigations

The following factors will determine whether an investigation continues to be
proportionate:

Public expectation, for example, where there has been a fatality or fatalities,
serious ill health, or an accident involving multiple serious injuries

The potential (taking into account reasonable foreseeability) for a repetition of the
circumstances to result a fatality or fatalities, serious ill health, or an accident
involving multiple serious injuries either in the activities of a specific duty holder or
within industry generally

The extent to which the available evidence allows conclusions as to causation to
be drawn and supported with sufficient certainty, including conclusions as to
responsibility for alleged breaches of relevant legislation

The extent to which the resources needed for the investigation are disproportionate
to the hazard(s) or risk(s)

The prevalence of the event, either in the activities under the control of a specific
duty holder, or in an industry sector generally.
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2.9Complaints

A complaint is a concern originating from outside the council in relation to a work activity
for which Brentwood Council is the enforcing authority, that is sufficiently specific to
enable identification of the issue and the dutyholder and/or location and that either:

Has caused or has potential to cause significant harm, or alleges the denial of
basic employee welfare facilities, or

Appears to constitute a significant breach of law for which Brentwood Council is
the enforcing authority.

The level of investigation will depend upon: -

The severity and scale of actual or potential harm, or the high potential for harm
arising from an event;

The seriousness of any potential breach of the law;

The track record of the duty holder,;

The enforcement priorities of the Council;

The practicality of achieving results;

The wider relevance of the event including serious public concern.

Officers will not always visit the premises which are the subject of a complaint — a
judgment will be made following initial contact with the complainant, when it may be
determined that a phone call to the premises concerned will be the most appropriate.
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Appendix G
POLLUTION AND PRIVATE SECTOR HOUSING
1. AIM

The aim of Brentwood Council's Pollution and Private Sector Housing Enforcement
Policy is to ensure that enforcement action is proportionate and effective in dealing
with issues within our remit, including housing, statutory nuisance and pollution
control.

2. PRINCIPLES OF ENFORCEMENT

The general principles as set out in the Regulatory Services Enforcement Policy
will form the principles of regulation which the Council will follow when dealing with
cases that require enforcement action to be taken.

The purpose of enforcement is to ensure that preventative or remedial action is
taken to protect health and the environment by securing compliance with the
regulatory systems. Whilst the Council will seek to ensure full voluntary
compliance with relevant legislative requirements whenever possible, we will use
enforcement powers where necessary and proportionate.

Where enforcement is deemed appropriate and is being considered, the Service
can choose one or more of the following options:

To take no action;

To take informal action;

To issue a fixed penalty notice;

To issue a statutory notice;

To carry out work in default;

To revoke licences/authorisations/approvals;
To refuse licences/registration/authorisations/approvals
To call for review licences;

To use seizure powers;

To use formal cautions;

To prosecute;

To seek injunction.

Details of these powers and enforcement actions are contained in the main text of
this Policy.

Where there is specific guidance on enforcement action, for example, statutory
guidance or other relevant guidance and codes of practice issued by professional
organisations and bodies, this will be followed, unless there are specific Council
policies which would achieve at least equivalent standards.



The Council will ensure that enforcement decisions are based upon the principles
outlined in section 4.5 of the Policy (Brentwood'’s approach to enforcement).

The Council fully acknowledges and endorses the rights of individuals and will
ensure that all enforcement action occurs in strict accordance with the Police and
Criminal Evidence Act 1984, the Human Rights Act 1998, the Regulation of
Investigatory Powers Act 2000, The Criminal Procedures and Investigations Act
1996, Equality Act 2010 and other relevant legislation and guidance.

. Enforcement Actions

Fixed Penalty Notices

Certain offences may be dealt with by means of a Fixed Penalty Notice (FPN) as
an alternative to prosecution.

Fixed penalty notices will be served having regard to the following:

Legislative provision for the discharge of an offence by the service of a fixed
penalty notice, this is at the Council's discretion;

In some circumstances particularly where breaches are serious or recurrent,
prosecution may be more appropriate; we will consider this when deciding whether
to issue a FPN.

Payment of a fixed penalty notice does not provide immunity from similar or
recurrent breaches;

If a fixed penalty notice is not paid, we may commence criminal proceedings or
take other enforcement action in respect of the breach.

The level of FPN charges will be set by the Council and reviewed on a regular
basis having regard to guidance and taking into account the Council’s costs of
enforcement.

Statutory Notices
Statutory notices will be served having regard to the following:

any specific legal requirements to serve notice;
if there are significant breaches of legislation;

o if there is a lack of confidence in the recipient to respond to an
informal approach;
there is a history of non-compliance with an informal approach;

e standards are generally poor with litle management awareness of
statutory requirements;
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¢ the consequences of non-compliance could be potentially serious to
public health, safety or welfare; and
o effective action also needs to be taken to remedy conditions that are
serious or deteriorating, even when it is intended to prosecute.
Statutory notices will be served for matters which are a risk to public health, safety,
or the environment and not for minor technical contraventions.

Statutory notices will be in the prescribed form where this has been specified.

The time limit on notices will be realistic and have regard to the issue and recipients
of notices will be given the opportunity, if they wish, to discuss its requirements.

Compliance with the requirements of all notices served will be checked as soon as
is practicable after expiry.

Failure to comply with a statutory notice will, in general, result in prosecution and/or
work in default. Officers must have sufficient evidence to justify service, and be
prepared to pursue non-compliance through the courts. Recipients of notices will
be advised of any right of appeal; at the time the notice is served.

. Areas of Enforcement

Private Sector Housing Enforcement

The Council may identify the need to deal with hazards under Part 1 of the Housing
Actin a number of ways including proactive inspections of, for example, houses in
multiple occupation or in response to a complaint or request from a tenant for
enforcement action.

The Housing Act 2004, (‘the Act’), together with Regulations made under it
prescribes the Housing Health and Safety Rating System (HHSRS) as the means
by which Local Authorities assess housing conditions and decide on action to deal
with poor housing. Itis a risk assessment system of the effect of housing conditions
on the health of occupiers, by means of scoring the severity of potential hazards.

The scores for each hazard are ranked in Bands. Hazards falling into Bands A to
C are more serious, and are classed as Category 1. Less serious hazards fall into
Bands D to J, and are classed a Category 2.

The Council is under a duty to take the most appropriate action in respect of a
Category 1 hazard but has discretion to exercise power in relation to Category 2
hazards.

Where the Council has a duty to act in respect of a Category 1 hazard or determine

to take action on Category 2 hazards, we will take the most appropriate of the
following courses of action:
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* serve an improvement notice;

» make a prohibition order;

* serve a hazard awareness notice,

» take emergency remedial action or make an emergency prohibition
order;

» make a demolition order,

* declare a clearance area.

In determining what action to take, the Council will not only take account of the
hazard score, but also whether the Council has a duty or discretion to act and other
factors which may include the views of occupiers, track record of the owner, the
risk to the current and likely future occupiers and regular visitors and the presence
of other significant hazards in the property.

The Council will have regard to the Housing Health and Safety Rating System
Enforcement Guidance issued by the Secretary of State when considering
enforcement action to deal with housing conditions.

When taking enforcement action the Council will prepare a statement of reasons
for their decision and provide a copy of that statement to accompany the notice.

The Council currently makes a charge for the issue of formal notices served under
the Housing Acts to recover administrative and other expenses incurred, which will
have a financial implication for the person upon whom the notice is served.

The Council will consider this when determining whether to serve a formal notice
and will usually attempt to resolve housing issues informally prior taking formal
action unless circumstances require more immediate action to deal with the
hazards.

Houses in Multiple Occupation (HMOs)

Houses in multiple occupation of 3 storeys or more with shared amenities and
occupied by 5 or more persons require a licence to operate. Failure to do so is an
offence.

The Council will attempt to identify houses which are occupied in such a way that a
licence is required and will take appropriate action to ensure that a licence is obtained.

Where a landlord fails to license a licensable HMO, or knowingly permits another
person to occupy a licensed HMO and this results in the house being occupied by
more households or persons than is authorised by the licence, or fails to comply with
a licence condition, the Council can take a prosecution case to the Residential
Property Tribuna! (RPT).
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Local Authority Pollution Control (LAPC)

Under the Environmental Permitting (England and Wales) Regulations 2010, local
authorities must regulate certain types of factory and other activities such as dry
cleaners. This is to reduce any pollution they may cause and, in particular, to help
improve air quality. Businesses which operate these premises must have a permit.

The Council undertakes risk-assessed compliance inspections to ensure that the
operator is managing the installation in accordance with the conditions set in the
Environmental Permit.

The need for enforcement may stem from an unauthorised “incident” or activity or
from a breach of the conditions of a permitted activity.

The Council expects full voluntary compliance with conditions attached to the
permit, however it will use its enforcement powers where necessary.

The powers available include;

» Enforcement Notices

» Suspension Notices

« Variation of permit conditions
» Revocation Notices
 Prosecution

* Formal caution

« Warnings

Enforcement Notices

Enforcement Notices may be served where the operator is contravening or likely
to contravene permit conditions. The Council will consider in each case the
advantages of serving an Enforcement Notice, using warning letters or taking court
proceedings.

Warning letters will usually be sent and in the event of non-compliance prosecution
will be considered.

Suspension Notices
The Council may serve a Suspension Notice where there is a risk of serious
pollution from a permitted installation. Once the Council is satisfied that the

required action has been taken, written notification shall be given to the operator
and the Notice withdrawn.
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Variation Notices

The Council will consider the issue of a Variation Notice in respect of permitted
installations in the following cases;

+ where the operator formally requests a specific variation

» where the operator notifies the Council of a proposed change to the
installation and the Council determines that a variation is required to
accommodate that change

» where the Council believes that the existing conditions attached to a
permit require amending or additional conditions are required.

Revocation Notices

The Council may revoke a permit in whole or in part where appropriate by service
of a Revocation Notice. When issuing a Revocation Notice the Council will provide
an accompanying letter stating the reasons and effect of the Revocation Notice.

Failure to comply with permit conditions or Notices

Failure to comply with permit conditions or the requirements of a notice may lead
to a criminal enforcement response.

Operating without a permit

The Council would expect an operator to be aware of the need for a permit and to
obtain one before commencing operation. Should an operation be being carried
on without a permit the operator will be invited to make an application and the
additional fee for operating without a permit will apply. Failure to complying after
the warning may lead to prosecution of the operator
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Appendix H

GLOSSARY OF TERMS

Abatement Notices

This action may be taken where there is an on-going or recurring nuisance/defect and
where the legislation allows. The notice will require certain steps to be taken to resolve
the problem.

Better Regulation
Agenda

The Government's better regulation agenda aims to use targeted measures to simplify
and improve existing regulation; communicate more clearly with businesses, to help
them understand what they must do to comply with the law.

Code for Crown
Prosecutors

The Code devised by the Crown Prosecution Service which sets out the principles to be
followed when a decision is being taken about whether a prosecution case should be
taken.

Company Directors
Discrimination Act

This Act allows a court to make a disqualification order against a company director that
prevents them from acting as if they were a director within a company.

Data Protection Act

The Data Protection Act requires anyone who handles personal information to comply
with a number of important principles. It also gives individuals rights over their personal
information.

Department for
Business Innovation
and Skills (BIS)

The aim of the Department for Business Innovation and Skills is to improve the quality
of working life for individuals, and create the conditions for business success. They
support better regulation and are working to promote best practice and effective
employment relations.

Duty holders

Health and safety legislation specifies who has responsibilities under the law. Those
bodies/persons are referred to as duty holders

Employment Tribunal

The Employment Tribunals are independent judicial bodies that determine disputes
between employers and employees over employment rights, and consider appeals
against health and safety enforcement notices.

Enforcement/enforcing
Authority

All local authorities take on the role of enforcement authority in respect of relevant
functions and legislation within their geographical area. Some enforcement agencies
may also be involved — roles and responsibilities are specified in legislation and
guidance.

Enforcement
Concordat

The Government introduced the Enforcement Concordat in 1998 in collaboration with
business and local and national regulators. The Enforcement Concordat encourages
partnership working between enforcers and businesses, and sets out the Principles of
Good Enforcement which enforcers should apply in order to achieve higher levels of
voluntary compliance

Enforcement
Management Model

The Enforcement Management Model (EMM) is a framework which helps inspectors
make health and safety enforcement decisions in line with the Health and Safety
Executive's Enforcement Policy Statement. Its purpose is to ensure fair and consistent
enforcement decisions are taken.

Environmental
Information
Regulations (EIR)

The Environmental Information Regulations give certain
environmental information to the general public.

rights of access to

Fixed Penalty Notices

Fixed penalty notices generally deal with environmental offences such as litter, graffiti
and dog fouling, and can be issued by local authority officers and police community
support officers. These notices can be issued to anyone over 10 years old where the law
allows it. Penalty notices are not the same as criminal convictions. However, failure to
pay the fine may result in higher fines or imprisonment.

Food Standards

The Food Standards Agency is an independent Government department set up by an
Act of Parliament in 2000 to protect the public's health and consumer interests in relation

Agency to food.

Freedom of The Freedom of Information Act gives you the right to obtain information held by public
Information Act (FOI) authorities unless there are good reasons to keep it confidential.

Health and Safety The HSE is a public body responsible for enforcement of health and safety in certain

Executive (HSE)

workplaces. Regulations define which workplaces are the responsibility of the HSE and
which are the responsibility of local authorities.

Improvement Notices

This action may be taken under certain legislation where there is a legal contravention.
The notice will require works to be carried out within a specified time period. Failure to
comply is an offence.
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Better Regulation
Delivery Office (BRDO)

BRDO is a non-departmental public body, accountable to the Department of Business,
Innovation and Skills through the Better Regulation Executive. Its focus is on ensuring
that inspection and enforcement are based on an assessment of risk, so that businesses
are supported and regulatory resources are focused on those who flout it.

Local Government
Association (LGA)

Local Government
Association is a voluntary lobbying organisation, acting on behalf of the local government
sector

Penalty Charge Notice

Penalty charge notices may be issued for contraventions of specific regulations/orders
where no criminal offence has been committed. Failure to pay a penalty charge notice
will result in recovery of the debt through the civil courts.

Primary Authority

The primary authority is the local authority that has formed a partnership with a business
and is registered on LBRO's website. The authority provides advice and guidance to that
business, and other enforcement authorities must consider this advice when undertaking
enforcement activity.

Prohibition Notices

This action may be taken where there is a serious risk to health or safety and where the
legislation allows. The notice may require closure of a business; prevent use of a
machine or process, until such time as the risk has been controlled. Failure to comply is
an offence.

Regulators Code

The Regulators' Code asks regulators to perform their duties in a business-friendly way,
through regulation and inspections in a way that causes least disruption to the economy.

Section 18 guidance

Section 18 of the Health and Safety at Work etc Act 1974 places a duty on the Health
and Safety Executive and local authorities to make adequate arrangements for
enforcement.

Simple Caution

A 'simple caution' is used to deal quickly and simply with those who commit less serious
crimes. It aims to divert offenders away from court, and to reduce the likelihood that they
will offend again.

Statutory enforcement
notice

The powers of officers are set down in legislation. Many laws allow enforcement officers
to issue statutory notices. These require action to be undertaken within a certain time to
ensure legal compliance, e.9. improvement and prohibition notices.

Statutory undertakers

These are the various companies and agencies with legal rights to carry out certain
development and highways works, e.g. gas, telephone and electricity companies.
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Regulators” Code

Foreword

in the Autumn Statemen? 2012 Gavernment announced that it wouid inFoduce a package of
measures to Imprave the way reguiation is defvered al the froniline such as the Focus on
Enforcement review of agpeals, the proposed Growth Duty for non-econamic requlabars and
the Accountablity for Regulater Impac! measire.

This Government is commitied ip reducing reguiatory burdens and supporing compilant
business growth through the devekpment af an apen and constructive relationship betwean
regulatars and those they regulate. The Regulators' Code provkles a flexile, princlples
based framework for reguiatary gellvery thal suppests and enables regulators o design thelr
senvice and enfarcement policles In a manner that best sulis the needs af businesses and
ciher regulated entities.

Our expectation Is that by clanfying the provisions coniained In the previcus Reguiators’
Comagliance Cade, In a shorter and accessible format, regulators and those they regulate will
have a clear undersianding of the services thal can be expected and will feel able o
challenge If these are not being fulfilied.

Reqguiatars within scope of the Reguiators’ Code are diverse bui they share a common
primary purpose —to reguiate for the pratection of the vuinerable, the environment, sodal or
piher chjective. This Code does nail detract from these core purposes but seeks to promote
propartionate, cansistent and targeted regulatary achivity through the tevelopment of
transparent and effeciive diakgue and understanding between regulaiors and those they
reguiate.

| belleve the Requialers’ Code will suppart 3 positive shift in how regulation Is dellvered by
setting clear expectations and promising cpen dizioges. Ulimately this wit give businesses
greater confidence 1o Invest and grow.

M1 FAL

Michael Falan
Minister of Stale for Business and Enterprise
Department for Business, Innavation and Sklils
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Regulators’ Code

This Code was [akl before Parlament in accordance with secticn 23 of the Legislative and
Regulatory Reform Act 2005 (“the Act’). Regulators whose functions are specified by order
undes section 24(2} of the Act must have regard ta the Code when devekping policies and
operatianal procegures that guide tmelr regulatory actvities. Regu'ators mus! equally have
regard (o e Cotie when setting standargs or giving guidance which will gukle the reguiatory
activities of other regulatoss. if a reguiator cancluxles, on the basls of matedal evidence, that
a specific provision of the Code Is either not applicable or Is outwelghed by another relevant
consideration, e requlatos (s not bound {o folow that provision. but should record that
decislon and the reasans o8 It

1. Regulators should camy out thelr activiles In a way that supports those they
reguiate fo comply and grow

1.1 Reguialors shauld avoid Imposing unnecessary regulatory burdens through their
reguiainry actvities’ and should assess whether similar sacial, envircnmental and
economic putcomes could be achleved by less burdensome means. Regulators should
choose proportionate approaches to those they reguiate, based an relevani factors
incleding, for example, business size and capacity,

1.2 Wnen gesigniig and reviewing poikles, operational procedures and practices,
regulators shoald consiger how they might support o enable economic growth for
campliant businesses and other regulated entities®, far example, by cansigering haw
they can best:

+ understand ang minimise negative economic mpacts of thelr reguiatory activiiles;

+ minimising the costs of compliance for thase they reguiate;

+ Imprave confidence In compilance for thase they regulate, by providing greater
cartainty; and

2 encoarage and promaie compliance.

1.3 Reguiators should ensure tha! thelr oMcers have the necessary knowledge and skiis ta
support thase they reguiate, Including having an ungerstanding of those they regutate
that enatées tham fo cheose proportionate and effeclive approaches.

1.4 ‘!Eglﬂ-‘!!ﬂl’i shouid ensure that their officers understand the siatrlory principles of good
raguiamm and of this Code, and how e regulator gelivers is activiiles in accortance
with tham.

2. TRegulators should provide simple and stralghtforward ways to enpags with
thoae they regulate and hear thelr views

21 Reguiators sMowd have mechanisms In place 1o engage those they reguiate, clizens
and oihers o offer views and contribute to the development of therr palicles and service
standards. Before changing policies, pracices ar service standargs, requiators shoutd
canslder the Impact on business and engage with BUSINEss representaives.

' The tarm Zory acihvities' refers ip the wixie of ons and nienentions
The e TEquatory range of reguiatory ope

¢ mmmmmmwwmmmmmmwmmn
giher eguited enties.
1 mmmmnmmguuamgmmmnemmdmpanzgzumpaga12:
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Reguletors” Code

in respanding to non-compliance that they identtty, regulators should cieary explain
what the non-compiiant Item or activity Is, the advice being given, actions required ar
declsions taten, and the reasons for these. Regulators shoald provide an apporiunity
far dialogue In: relation ta the advice, requirements or decisions, with a view to ensuring
that they are acting In away that s propertianate and consistent.

This paragraph daes not apply where the regulator can demonsirate that Immediate
enforcement action s Fequired io prevent or respond to a sendus breach of whes2
presding such an oppartunily would be likely % defeat the purpose of the proposed
enforcement actian,

Reguiators shauld provide an Impartial and cleany explained foute o appeal against a
regulaicry deciskin or a faflure 10 act in accosdance wiih this Code. Individual officers of
the requiator who took the decisian of actkan against which the appeal Is being made
shouid not be invalved In cansidering the appeal. This route to appeal shaud be
putilicised to thase who are regulated

Reguatprs should provide a Umely explanation In witing of any right to representation
of right 1o appeal. This explanation should be in piain ianguage and hclude practical
Informatkin on the process Invaived.

Reguiators should male avallabie to those they reguiate, clearly explained compiainis
procedures, aliowing Tem to easly male 3 complaint abpat the conduct of the

reguiator.

Reguiators should have a range of mechanisms ta enable and reguiasly Invite, recefve
and take on board cusiomer feedback, Including, for example, through customer
satistaction surveys of those they reguiate?

Regulstors ahould base their regulatory activiites on risk

Reguiators shoukd take an evidance based approach {o determining the priorfty risks in
their anea of responsiblity, and shoukl allocale resources whese they woald be most
effective In addressing mose prartty nsks.

Reguiators showd consiger rsk at every slage of thelr decislon-making processes,
Incieding chocsing the most approprate type of Intervention or way of warking with
those reguiated; targeting checks on compdiance; and when taking enforcement actien.

Reguiators designing 3 risk assessment framewark®, for thelr own use of for use by
athers, should have mechanisms In place ta consult on the design with those affected,
and to review 11 reguiany.

Reguiztors, In making thelr assessment of risk, should recognise the compllance
record of those they requiate, Inclu@ing using eamed recognion approaches and
should consider alf avallabie and reievant data en compliance, Including evidence of
relevant exiemal verficatian.

Reguiators should review the effectiveness of thelr chasen regulatory activiiles in
delvering the gesired outcames and make any necessary adjustments accondingly.

4 The Govemment wil discuss with mmmamwmmﬁmw
penchmarnking of thair paformance.

* The s Tisk assessment TaAMewOrt’ ENCOMPasses any model, schame, Methodokgy of Fisk
raing approach that Is used to Inform risk-based targeting of reguiztory actMties In relation o
IndMOLR] businessas or Other requiaied entiles.
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Reguintars’ Coce

Raegulators ahouid ahare Information atout compllance and riak

Reguiators should ccidectively faliow the prnciple of “coliect once, use many tmes®
when requesting information fram thase they regulate.

When the law atows, regulators shoalld agree sacure mechanisms 1o share Infarmation
with each other about businesses and oiher bodies they regulate, 1o help target
resources and activiies and minimise duplication.

Regulators should enaure clear information, guldance and advice Is avaliabie to
help those they ragulate maet thelr responsibliities to comply

Reguiators shauld provide advice and guidance that s focused on assisting those they
reguiate to understand and meet their responsibliiiies. When providing advice and
guklance, legal reguirements shoald be distinguishad from suggesied good practice
and the mpact of the advice or guidance should be considered se that It does not
impese unnecessary burdans In isel.

Reguiators should publish guidance, and Information In a ciear, accessible, concise
format, using medla appropriate 1o the target audience and written In plain ianguage for
the audience.

Reguiators should have mechanisms In place to consuit those they requiale In relation
to the guidance they produce to ensure that I meets their needs.

Reguiators shoul seek to create an envirenment In which thase they reguiate have
corfidence In the advice they receive and 7eel able to seek advice withaut fear of
triggesing enfarcement action.

In resgonding fo requesis for advice, a reguiators pnmary concems sheald be to
prvvkde the advice necessary to supgort compliance, and to ensure that the advice can
be relled on.

Reguiators shoud have mechanisms o Work collaboratively 1o assist Tiose requiated
by more than one regufator. Regulators should consider advice provided by cther
reguiaiors and, where there Is disagreement abol! the agvice provided. this should be
discussed with the other reguwiator ta reach agreement

Regutators ahould ensure that thelr approach to thelr reguiatory activities Is
transparent

Reguiators shauld publish a set of clear service standards, sefting owd what those they
reguiate shoald expect from them.

Reguiators' published service standards shouid include clear Informatian on:
a) hoa' they commiunicate with those they requiate and haw they can be contacted;
b) thelr approach ta providing Information, guidance and advice;

c} thelr approach o checkis on compilance®, Inclxiing detalis of the nsk assessment
framew ok wsed o targe! those checks a5 well 3s protocols for their condudt, clearty
£etling out what those they reguiate shouid expect;

¢ Includng Inspections, auit, monitodng and sarmping Vists, and teet purchases.
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d) thelr enforcement palicy. expiaining how they respond o non-compiance;

) thelr fees and charges, If any. This Information shouid ciearly explain the basis on
which these are cakuiated, and shoald inciede an explanalion of whether
campiance wiil affect fees and chargas; and

71 how to commen? or compialn aout the service provided and routes to appeal.

€.3 Information published to meet the pravisions of this Code should be easlly accessible,

Inclzding being avallanie at a single point” on the regulstar's webslie that is ciearly
signposted, and It shauid be kept up to date.

E4 Reguators sheald have mechanisms In place to ensure that thelr officers act In
accargance with thalr published service standards, induding thelr enfarcement palicy.

§.5 Reguiators shoukl publsh, on areguiar basis, detalls of thelr perleamance against their
service standards, Including feedback recelved from thase they regulate, such as
cusicmer satsfaction surveys, and 4ata relating to complaints abaut them and appeals
against their decisions.

" This requirement may be satisfiad by praviding a ingie web page that ncikes Irits to rfamation
published isewhere.
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Monitoring the effectiveness of the Regulators’ Code

The Govemment [ committed {0 making sure the Requiaioss’ Code I effective. To make
suré that the Code Is being used effecilvely, we want businesses, requiated bodles and
ciizens 1o challenge reguiatars who they believe are not acing In accorgance with thelr
publshed palicles and standards. it Is In the wider public interest that reguiators are
transparent and propartionate i thelr approaches 1o regulation.

The Govemment will montics publlshed policies and slandamds of requlatons sutject to the
Regulators' Code, and wil chalenge requiators where there Is evidence that polidies and
standards ase not in line with the Cote or are nat folawed.

© Crown copyright 2014

You may re-use this intimation (not ncixding logos) ee of charge In any fomat of medum, under
the 1emms of the Open Govemment Licence. Vist www. nationalgchives LIR0C!

fcence, wiite to the Informaton Poilcy Team, The National Arciives, Kew, Landon TVW9 4DU, or emal
peignationalarchives g gav uk.

This publicaion Is aiso avaiabie on our website at:

hitps v, gov. ukgovemmeantipublications' requiatoes-code
Any enquines regaming Tis publication howd be see to
Bether Reguiaion Dallvery OTce

Depariment for Busingss, Innavation and SKits

Lower Ground Fioor

Victorla Square House

Victorla Square

Biingham B2 4AJ

Te: 0121 345 1200

If you reqquire this pubilcaton in an atematve ormat, emall brib.enguiriesebis. gel Gov.L& of ¢l D121
35 1200.

URN: BRDOM&/T05
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Appendix |

ENFORCEMENT CONCORDAT: GOOD PRACTICE GUIDE FOR ENGLAND AND
WALES http.//webarchive.nationalarchives.gov.uk/+/http:/www.berr.qov.uk/files/file10150.pdf

- small
business

service

Enforcement Concordat:
Good Practice Guide for.
England and Wales
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LAC 67-2 (Revision 6)

Setting Priorities and Targeting Interventions

Fully Open

Local Authority Health and Safety regulators

(Practitioners and Managers)
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Summary

This Local Authority Circular (LAC 67/2 (rev 6) is guidance under Section 18 Health and
Safety at Work etc. Act 1974 (HSWA) and replaces LAC 67/2 (rev ) and all earlier
versions.

The LAC provides LAs with guidance and tools for priority planning and targeting their
interventions, enabling them to meet the requirements of the National Local Authority
Enforcement Code (the Code).
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Background

In May 2013 HSE published the National Local Authority Enforcement Code (the Code).
The Code was developed in response to the recommendation in “Reclaiming health &
safety for all: an independent review of health & safety legislation” by Professor Ragnar
Lofstedt for HSE to be given a stronger role in directing Local Authority (LA) health and
safety inspection and enforcement activity and as an outcome of the Red Tape
Challenge on health and safety.

The Code is designed to ensure that LA health and safety regulators take a more
consistent and proportionate approach to their regulatory interventions. It sets out the
Government expectations of a risk based approach to targeting. Whilst the primary
responsibility for managing health and safety risks lies with the business who creates the
risk, LA health and safety regulators have an important role in ensuring the effective and
proportionate management of risks, supporting business, protecting their communities
and contributing to the wider public health agenda.

Introduction

The Code provides LAs with a principles based framework that focuses regulatory
resources on the basis of risk. It requires LAs to consider a range of regulatory
techniques (interventions) to influence the management of risk by a business.

Section 18(4) of the Health and Safety at Work Act etc. 1974 places a duty on Local
Authorities to make ‘adequate arrangements for the enforcement’ of health and safety
and the Code sets out what is meant by ‘adequate arrangements for enforcement'.

LAs are responsible for regulating over 1.7 million workplaces and it is neither
proportionate nor effective to deliver a regulatory function based on the regular
inspection of individual workplaces — particularly since many of those workplaces will
already be managing their risks effectively.

Inspection can be very effective in the right circumstances — where individual face-to-
face contact with a dutyholder is necessary to influence their management of risk.
However, it is the most resource intensive form of intervention and should be limited to
the highest risk premises; conversely it may not be considered the best use of public
resource to inspect comparatively lower risk premises.

Alongside the Code, HSE assists LA targeting by producing a list of national priorities for
LAs (outlined in Annex A) and the publication of a list of specific activities in defined
sectors that are suitable for targeting for proactive inspection (see section 2). LAs
should also maintain a deterrent by ensuring they have the ability to take suitable action
against those businesses who fail to meet their health and safety obligations.

Implementing and complying with the Code will ensure that LA regulatory resource is
used consistently and to best effect. Using risk based targeting should free up resources
and facilitate the provision of advisory visits and support to deliver the growth agenda
particularly with new business start-ups.
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This LAC provides LAs with guidance and tools for setting their health and safety
priorities and targeting their interventions to enable them to meet the requirements of the
Code.

Action

1. Setting Priorities

In delivering their priorities LAs should ensure their planned regulatory activity is
focussed on outcomes. The Code provides flexibility for LAs to address local priorities
alongside the national priorities set by HSE.

LAs should construct their work plan to deliver specific outcomes. The plan is likely to
consist of work to deliver those national priorities set by HSE, work to deliver local
priorities and be accompanied by an inspection programme that meets the requirements
of the Code.

National Priorities

In May 2017, HSE will launch the new Sector Strategies and Sector Action Plans which
cover the period 2017-2022. The national priorities in Annex A are drawn from these
sector plans, and although the Sector Strategies cover a 5 year period, HSE will
continue to review the national priorities in Annex A on an annual basis which will allow
flexibility to include new priorities which may result from new intelligence or in response
to learning from major incidents.

Local priorities

LAs also have access to a wealth of local information (see Annex B - Information
sources to assist development of LA intervention plans). This local intelligence should be
used by LAs to determine their specific local priorities and poor performers, by
identifying the key risks of serious workplace accidents, injuries and ill-health in their
community.

Matters of Evident Concern (MECs) are defined as those that create a risk of serious
personal injury or ill-health and which are observed (i.e. self-evident) or brought to the
inspector’s attention. Matters of Potential Major Concern (MPMCs) are those which have
a realistic potential to cause either multiple fatalities or multiple cases of acute or chronic
ill-health.

LAs should monitor MECs or MPMCs dealt with during advisory or other regulatory visits
as well as complaints and incidents to identify any matters that may present a potential
significant local issue.

Where LAs, individually, or through their Liaison groups, become aware of an issue that
may be novel or an emerging problem that could have national significance they should
alert HSE (via HELex or lau.enguiries@hse.gov.uk). This will allow the issue to be
considered further and a decision taken as to need for some form of national
intervention e.g. new guidance; issuing a safety bulletin/alert; centralised intervention,
national campaign etc.
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Primary Authority inspection plans

Primary Authority (PA) inspection plans should be focussed on outcomes related to
specific priorities. The inspection plan should follow the principles of the Code with
proactive inspection consistent with the list of activities/sectors published by HSE. If
issues are identified with a PA business as a result of local intelligence (RIDDORs,
adverse defect or insurance reports etc.) contact should be made with the Primary
Authority to check and share each other’s information. This will help determine a
proportionate and consistent response and ensure that any national implications can be
considered.

2. Targeting interventions

LAs should use the range of technigues (interventions) available to increase their
impact, and reach to influence behaviours and improve the management of risk. LAs
should decide, plan and target their health and safety interventions based on the
outcomes and priorities that they are trying to address.

Focussing on priorities and outcomes

To assist LAs to target their resources HSE publishes a list of higher risk activities falling
into specific LA enforced sectors appropriate for targeting for proactive inspection. Under
the Code, proactive inspection should be used only for the activities on this list or where

there is intelligence that risks are not being effectively managed.

Not all national priorities are on the list of activities/sectors suitable for targeting
for proactive inspection. This is because some priorities are better suited to other
interventions e.g. LAs should not specifically inspect premises for the presence of
asbestos but can seek to raise awareness of the requirement to manage asbestos. (For
information on the range of intervention types see Annex C - Examples of Intervention
Types).

LAs should expect to explain to the business why they are being inspected. A business
can complain to the Independent Regulatory Challenge Panel when they consider that
they operate in a lower risk sector and have been unreasonably subject to a proactive
health and safety inspection by an LA. Where the Panel upholds a complaint, HSE will
work with the LA in question to assist the LAs implementation and compliance with the
Code.

HSE has developed a risk-based approach to complaint handling and incident selection
criteria, which LAs should adopt to help target their reactive interventions and make best
use of resources.

Risk ratings

There is no longer a requirement for LAs to report to HSE (via the LAE1), details of the
risk rating of the premises visited (Category A, B1, B2 or C). The annex on risk ratings
that used to be part of previous versions of this guidance has therefore been removed.
However, risk rating premises based on a dutyholder’s health and safety performance
can still provide useful information for an LA to assist the determination of relative
intervention priorities, and an approach to general site risk rating is available for
reference on HELex:
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(https://ourknowledge.hse.gov.uk/regulatory/intervention/Lists/LAC%20672%20rev%206
[Allltems.aspx).

HSE have adopted a more sophisticated system of assessing a dutyholder's
performance in managing the risks based on the control measures in place at the time of
the inspection. In this the inspector chooses to assess a small number of risk areas for
that business. These are chosen to include the most significant risks observed and at
least one health risk area. HSE records these ratings with comments and uses them to
give an overall picture of the dutyholder’s health and safety management. This approach
to risk rating is an integrated element of HSE’s Do-It inspection tools, so is not easily
transferable. If you are an LA considering the development of your own in-house risk
rating approach, a list of topics used by HSE has been attached to HELex for reference:

(https://fourknowledge.hse.gov.uk/regulatory/intervention/Lists/LAC%20672%20rev%206
[Allltems.aspx).

3. Reporting performance

Under the Code, LAs should ensure they have a means of monitoring, capturing and
sharing health and safety intervention, enforcement and prosecution activity. LAs must
make this information available and share it with HSE via the LAE1 return to allow the
preparation of national data. This national data will be on the HSE website to assist LAs
when benchmarking and peer reviewing their work against other LAs.

The LAE1 is limited to the capture of occupational health and safety regulatory activity
required by HSE. LAs are however at liberty to report to their managers or elected
members a greater set of activity or information than that required by HSE on the LAE1.
(See Annex D - Recording Local Authority Activity and Enforcement Data (the LAE1)).

Application to Petroleum Certification and Explosives Licensing Regimes

The Code applies to all LA enforcement under the Health & Safety at Work etc. Act. This
includes the requirement to follow a risk-based approach to regulation for petroleum
certification and petroleum and explosives licensing and the enforcement of relevant
health and safety legislation at petrol filling, non-workplaces in relation to petroleum
storage and licenced explosives sites e.g. Dangerous Substances and Explosive
Atmospheres Regulations 2002 (DSEAR) and the explosives/petroleum regulations.

However, the Code does not require intervention and enforcement activity related to
petroleum certification or explosives licensing to be undertaken in accordance with the
guidance in this LAC, or reported via the LAE1.

In practice, enforcing authorities for petroleum and explosives sites will need to ensure,
by risk-based proactive inspection visits, that site operators are complying with the goal
setting duties set out in the relevant health and safety legislation or for domestic and
non-workplaces, petrol is stored in accordance with the petroleum storage regulations
and any applicable licence/certificate conditions.

The application to petroleum and explosives in this way is because the requirements for
recording via the LAE1, the national priorities, the risk rating scheme and the List of
activities/sectors for proactive inspection by LAs were developed to address
conventional health and safety issues and not the potential for high hazard/low
frequency major incidents with the potential for substantial off-site effects that petroleum
and explosives sites can pose.
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For further information on addressing the risks posed, regulators warranted to enforce
the relevant legislation at certificated petroleum sites or licenced explosive sites should
consult:

For certificated petroleum sites-
http://www.hse.gov.uk/fireandexplosion/petroleum.htm

For licensed explosives sites —

General Information: http://www.hse.gov.uk/explosives/index.htm

Explosives Regulations 2014 Guidance: Safety provisions —
http://www.hse.gov.uk/pubns/books/l150.htm

Explosives Regulations 2014 Guidance: Security provisions —
http://www.hse.gov.uk/pubns/books/I151.htm

Explosives Regulations 2014 sub sector guidance —

http://www.hse.gov.uk/explosives/new-regs-subsector.htm

Further References

e The National Local Authority Enforcement Code
http://www.hse.gov.uk/lau/national-la-code. pdf

e List of activities/sectors for proactive inspection by LAs
https://ourknowledge.hse.qgov. uk/requlatory/intervention/Lists/LAC%20672%20rev%206/Attac
hments/2/The%20list%20-%202017-18.pdf

e Sector Strategies
http://www.hse.gov.uk/aboutus/strategiesandplans/sector-strategies/

¢ Independent Regulatory Challenge Panel
http://www.hse.gov.uk/contact/challenge-panel.htm
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Annexes

Annex A - Summary of national planning priorities 2017 - 2018

This annex sets out the 2017-18 local authority national planning priorities. Not all
national priorities have a proactive inspection component

NOTE: These priorities fit within the wider GB Health and Safety strategy,
‘Helping Great Britain Work Well’, first published on 29t February 2016.

This wider strategy sets out the six themes for the whole of the GB health and safety
system. LA workplace health and safety regulators are a key part of that system, and
will be expected to play their role in:

e Encouraging and recognising improvements, being increasingly joined up to deliver
improved outcomes and minimise unnecessary burdens on businesses;

e Continuing to promote the risk-based, goal-setting regulatory regime that has served
health and safety in Great Britain so well;

e Working with partners in the system to make workplaces safer and healthier,
providing a level playing field for responsible employers with regulators and co-
regulators, by advising, promoting, and where necessary, enforcing good standards
of risk control;

e Using proportionate, risk-based regulation to support better outcomes, innovation
and the safe use of new technologies;

o Developing services and products that contribute to improved management and
control of risks, sharing our knowledge, and;

e Continuing the dialogue and conversation with stakeholders to make the system
better, always looking to provide simple, pragmatic advice and support

Updates will be communicated to Local Authority Regulators by yearly revisions
of this LAC and the List of activities/sectors for proactive inspections by LAs and
e-bulletins via the HELex system.

Over-arching principles

LAs should use the full range of interventions available to influence behaviours and the
management of risk.

Proactive inspections

Proactive inspection should only be used:

a) For high risk premises/ activities within the specific LA enforced sectors published by
HSE (See List of activities/sectors for proactive inspection by LAs); or

b) Where intelligence shows that risks are not being effectively managed

In both circumstances, LAs have the discretion as to whether or not proactive
inspection is the most appropriate intervention.
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Primary Authority inspection plans should follow the principles of the Code and be
developed taking into account the national priorities (see below), the list of
activities/sectors considered suitable for proactive inspection and company/site specific
information.

National Priorities

Construction - Although most construction work is regulated by HSE, LA health and
safety regulators can make a significant contribution to addressing construction health
and safety risks. Where the owners/occupiers of commercial premises at general visits
appear likely to be clients for construction work, LAs should draw their attention to the
Construction (Design and Management) Regulations (CDM) 2015 and the duties they
have as CDM clients, referring them to advice availablei. In addition, there are a number
of specific topic areas LAs should address during the course of their visits, as outlined
below.

Falls from height — work on/adjacent to fragile roofs/materials - Fragile
roofs/skylights etc., can be found at many premises that fall to LAs for enforcement.
Where they are identified during visits, LAs should discuss the associated risks, to
ensure that prospective clients for repair and maintenance work (owner or building user)
are aware of their duties under CDM 2015 and the precautions needed, referring them to
the appropriate guidancez. On occasions, LA health and safety regulators may come
across work on a fragile roof that is underway at the premises being visited (typically,
small-scale repairs/maintenance such as gutter cleaning). The risks may give rise to a
matter of evident concern (MEC), in which case, poor standards should be addressed
with all duty holders — client, designers and contractors, and any enforcement action
taken in accordance with the Enforcing Authority (EA) Regulations 19983 and in
collaboration with HSE where appropriate and using normal channels.

Health risks - respirable silica dust - Dust, containing harmful respirable crystalline
silica (RCS), can be generated during common operations such as block cutting,
chasing brickwork and cutting concrete floors. The standards for controlling this dust are
detailed in HSE guidance4 & 5. During visits, LAs may come across minor construction
work that is generating significant quantities of silica dust that give rise to a MEC. Poor
standards should be addressed with dutyholders, and any enforcement action taken in
accordance with the EA Regulations 1998, collaborating with HSE where appropriate,
using normal channels. See operational guidance on silica used by HSE Inspectors6.

Duty to manage asbestos - In premises likely to contain asbestos (i.e. built before
2000) LA health and safety regulators should draw dutyholders’ attention to their duty to
manage and the relevant HSE guidance/webpages?7. On occasions, failure to manage
the risks from asbestos (e.g. failure to maintain in a safe condition or minor construction
work that breaches the fabric of the building without proper surveys, controls or
planning) may need to be dealt with immediately as a MEC. Where management of
asbestos risks arises as a MEC and standards are particularly poor, LAs should take
appropriate enforcement action, in accordance with the EA Regulations 1998,
collaborating with HSE where necessary and using normal channels.

Visitor attractions to prevent or control ill health arising from animal contact -
select the most appropriate intervention (See Preventing or controlling ill-health from
animal contact at visitor attractions — guidance on inspection and enforcement and List
of activities/sectors for proactive inspection by LAs).
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Beverage gases in the hospitality industry - Raise awareness of the risks associated
with the handling of beverage gases in the hospitality industry. In particular, highlighting
the need to provide safe systems of work and emergency procedures for cellar work,
with emphasis given to the handling, and storage of cylinders and work in confined
spaces. Promote the training of workers to understand the hazards of working with
beverage gases and in safe changeover procedures.

Useful resources are available from the British Compressed Gas Association (BCGA):

hitp://www.bcga.co.uk/pages/index.cfm?start=11&page id=20&showCategory=2&show
SubCategory=2

In particular:

http://www.bcga.co.uk/pages/download document.cfm?document name=GN30.pdf

could be shared with dutyholders.

Gas safety in commercial catering premises - The proper installation, maintenance
and inspection by a competent Gas Safe registered engineer is essential to ensuring
that staff and customers at commercial catering premises are protected from exposure
to carbon monoxide gas. HSE has obtained information from Gas Safe Register which
suggests that commercial caterers are not fully aware of their duties under the Gas
Safety (Installation and Use) Regulations 1998 and this can lead to appliances being
deemed unsafe.

These appliances include boilers, cooking ranges and more specialised equipment such
as tandoori ovens and chapatti flamers.

LA health and safety regulators should raise awareness, with their local duty holders, of
the risks of exposure to carbon monoxide in commercial kitchens from badly installed or
faulty appliances; poor ventilation resulting in lack of make -up air to support
combustion; and/or inadequate extraction systems. LA regulators should consider a
range of interventions to raise awareness of this issue. HSE requests feedback on any
interventions by LAs to determine what further work may be required to ensure effective
control of this risk in this sector.

Where there is local intelligence suggesting that the risk of CO poisoning is not
effectively managed, site specific contact with a dutyholder may be necessary to
influence the management of risk.

Useful resources:
o Catering Information Sheet (CAIS23) - Gas safety in catering and hospitality
e Catering Information Sheet Catering Information Sheet (CAIS10) — Ventilation in
catering kitchens
o http://www.hse.gov.uk/toolbox/gas.htm

Proactive visits to premises with buried metal LPG pipework as part of LPG
pipework replacement programme - The LPG supplier led programme is coming to an
end. However there are a number of commercial LPG customers who have not
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responded to their supplier's requests. These duty holders (whose details have been
provided to relevant LAs by LAU) should be inspected.

If the duty holder does not believe they have responsibility for/own the pipework, then
they should provide contractual evidence. If there is still doubt the inspector should
forward the details to HSE who can raise the issue with the LPG supplier for clarification.
Guidance on requirements is available in the LPG topic pack.
(http://www.hse.gov.uk/foi/internalops/fod/inspect/Ipg.pdf)

Welfare provision for delivery drivers - Raise awareness at LA enforced premises
such as warehouses that receive regular deliveries that HSE guidance states that where
it is practicable and appropriate, any onsite toilet and rest facilities should be made
available to visiting workers if requested. Appropriateness may depend on consideration
of length of vehicle turnaround times, unloading times, frequency of deliveries, premises
location and or distance travelled, etc. (http://www.hse.gov.uk/pubns/priced/I24.pdf)

Investigation of incidents and complaints - LAs should use HSEs incident selection
criteria and complaint handling criteria/risk filter to select relevant incidents and
complaints;

Reactive work including the monitoring of RIDDOR reports and complaints to identify
reports of ill health, accidents, incidents, poor performance, trends and local issues
which may require further interventions or issues which may need to be taken forward
nationally.

1 http://www.citb.co.uk/documents/cdm %20regs/industry-quidance-clients.pdf

2 http://lwww.hse.gov.uk/pubns/geis5.htm

3 http://www.hse.gov.uk/foi/internalops/oa/oq-00073.htm

4 http://www.hse.gov.uk/construction/healthrisks/hazardous-substances/construction-
dust.htm

5 http://www.hse.gov.uk/pubns/cis36.pdf

6 http://www.hse.gov.uk/foi/internalops/og/og-00017.htm

7 http://www.hse.gov.uk/asbestos

Annex B - Information sources to assist development of LA
intervention plans

Although not exhaustive the following summarises the potential information sources that
may be available to assist LAs when developing intervention plans - data protection
issues may need addressing when sharing information of this type.

Sources within your Local Authority:
o LA inspection/complaints database - risk ratings, past performance, local trends.
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o Food Safety Officer observations — confidence in management, M.E.C. Based on
a number of LA reports and some limited statistical analysis by HSE, it's seen that
there can be a strong correlation between a lack of confidence rating in food safety
management and poor health and safety management. Using recent food hygiene
assessments as a proxy for a recent assessment in the management of health and
safety at a site can be useful to assist in targeting likely poor performers of H&S
management.

e Trading standards - confidence in management, M.E.C.
¢ Building control - changes in business activity, M.E.C.
e Business rates - new businesses.

e Registration/Licensing schemes - new businesses, changes in business activity,
confidence in management.

e Adverse Defect Reports (also known as Adverse Insurance Reports (AIRs)) -
may indicate poor management or maintenance systems suggesting a failure to
manage safety appropriately.

e Local knowledge - local sector changes, poor performers.

e Community protection teams - issues identified by multi-regulatory working

Sources within your local community and region:
e Local health and safety Liaison Groups - Local trends, sharing good regulatory
practice, methods of effective engagement, poor performing companies that
operate in more than one LA.

e Clinical Commissioning Groups - anonymised local work related ill health
statistics, issues that span the health and safety/ public health boundary.

o GPs - reportable cases of work related ill health, reports disclosed by patients.

e CQC and County Councils - identification of establishments with poor or failing
management systems, issues that span the health and safety/ public health
boundary.

o Safety representatives/local Trade Union contacts - worker complaints.

o Local Trade Association contacts - issues of poor practice, requests for advice.
o Information from Local Enterprise Partnerships and their associated structures.
o Local Media/Press - reported near misses, complaints and incidents.

¢ Social media — e.g. Facebook and twitter can provide anecdotal evidence of poor
performing local businesses

¢ Police - information regarding violence in workplace or issues from the local
community safety scheme.

e Fire services - information regarding poor on-site conditions, identified in
response to attendance at incidents or as part of their wider business
engagement.

¢ Local training establishments - requests for advice, joint activity, changes in local
business profiles.

Information within the Joint Strategic Needs Assessment (JSNA)

HSE sources:
¢ RIDDOR data - reported ill health and accidents, statistical comparisons and
trends.

o Labour Force Survey - societal trends may include otherwise unreported trends.
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National planning priorities - issues identified and analysed by HSE policy teams
as having a national priority.
Prosecutions database.

Local HSE office contacts - shared local knowledge, issues crossing the HSE/LA
regulatory boundaries.

Asbestos (ASB5) Database - Priority Visit Status (PVC) and requests for
asbestos license deferments - if unjustified they may indicate deficiencies in
competence or poor practice.

Industry sector updates via HSE email bulletins

Information provided to all LA Health and safety regulatory staff via HELEX
system.

Latest news page on the HSE website

Annex C - Examples of Intervention types

Type

Description Examples

 Intervention types: Proactive interventions
| Influencing aq_q_gngggi_ng_ with Stakeholders, Others in_Industry and Large Employers [

' TYPE

DESCRIPTION | EXAMPLE

Pan‘nershi;)s. | Strategic relationships | Developing new reIaﬁonships between

between organisations or | businesses and regulatory services to reduce
groups who are the regulatory burden on businesses; promote

| convinced that improving | two way communication between businesses

health and safety will help | and regulatory services; supporting regulators

| them achieve their own to find the right balance between
: objectives. This may encouragement, education and enforcement
involve duty holders or and offering support from regulatory services

| trade unions, regulators, ' for businesses e.g. Local Enterprise

} other Government Partnerships.

|

departments, trade Working with a range of agencies e.g. work
bodies, investors. experience co-ordinators, secondary school

students and other regulators/enforcement
organisations from the coast guard to school
wardens to raise awareness on sensible health
and safety, tattooing, road and fire safety, and
workplace safety use a variety of techniques
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Motivating
Senior
' Managers

Supply Chain

‘e.g. supporting website and Facebook pages. '

| Estates Excellence type projects use a range of '
organisations (e.g. LAs, Fire and Rescue |

| | Service, the Federation of Small Businesses,

| EEF, service providers, trade unions and local

: business groups) to set up/fulfil the need for

| ‘

, | advice and training for businesses and workers.

Uses specially-trained staff to visit SMEs on
targeted industrial estates to offer advice to
managers and workers and provide free

| | workshops, training, advice and guidance
specifically targeted to a business' individual
i needs.

|
| Encouraging the most Business engagement partnerships (e.g. Local
senior managers to enlist | Enterprise Partnerships) can link a range of

| their commitment to [ local partners including representatives from
achieving continuous [ the Federation of Small business and Chamber
[improvement in health of Commerce to get manager buy-in on

and safety performance | effective management of health and safety
' as part of good corporate | risks.
[ governance, and to _
' ensure that lessons learnt |
j in one part of the
organisation are applied
throughout it (and
' beyond).

| Encouraging those at the | Given an LA's local focus, national supply chain
' activity is often outside of their remit (although
large Primary Authority Schemes may help
develop this).
However, there can be opportunities for LAs to
relatively high standards) | get |ocal supply chains to improve health and
|to use their influence to | safety e.g. office cleaning suppliers, builders

raise standards further merchants.

down the chain, e.g. by

inclusion of suitable LAs can also be involved in
helping to collect intelligence that feeds into
supply chain monitoring e.g. linking in with

' top of the supply chain
| (who are usually large
‘ organisations, often with

conditions in purchasing
contracts
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" | trading standards or public health work on
sunbeds, tattoo inks.

‘Designand | “Gearing” achieved by Initiative to reduce workplace violence in

; Supply ' stimulating a whole sector | takeaways — the LA working with the Police and
| or an industry to sign up ' local takeaways to pledge and commit to
| to an initiative to combat | certain activities e.g. takeaways prohibiting

: key risks, preferably | customers possessing alcohol from entering the
' taking ownership of : premises; the Police and the LA providing
'improvement targets. ? specific guidance, training, promotion and
; : | publicity .
Intermediaries | Enhancing the work done l Using local HABIA and training college contacts |
| with people and | to influence hair dressers and managers to take
organisations that can up published materials and working practices.

influence duty holders. I
These may be trade |
| bodies, their insurance :
' companies, their
 investors or other parts of |
government who perhaps
are providing money or
_ ; training to duty holders.
. Engaging with the Workforce
Working with | Working with safety Migrant Workers - Using the local community |

Those At Risk | representatives, trade structures and support groups to educate and
unions and other communicate health and safety messages to
organisations that vulnerable migrant workers.

represent people put at

risk by work activities to

support them in their

roles.

Working with Other Regulators and Government Departments
Working with | Where appropriate work | Working with relevant signatories of the Work-
Related Death Protocol.

Working with the Care Quality Commission
during the period of transition to aid handover
| and ensure continued protection of employees

and non—-employees.

other | with other regulators
regulators etc. | (including HSE, other LA
regulators, the Police
| etc.) to clarify and set
demarcation
arrangements; promote
| cooperation; coordinate
and undertake joint
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| activities where '
! proportionate and
| appropriate; share
 information and
i intelligence. . i
Creating Knowledge and Awareness of Health and Safety Risks and Encouraging
Behaviour Change
Education and | Seeking further ways of | USing awareness days and targeted information
to promote health and safety messages at take
away establishments.
Working with educational establishments that
operate work experience placements to raise |
safety awareness of students.

Awareness | getting messages and
advice across early to key
| target groups, particularly
| those who are difficult to

 reach, using channels Gas safety in catering premises — having

' such as small business evaluated intelligence that highlighted local

| groups, chambers of catering premises were not managing
commerce etc. Promoting | Significant risks effectively including gas

| risk education as a engineers working out of scope - food safety

officers, health and safety officers and

representatives from Gas Safe Register

developed and organised a training day for the

local businesses and enforcement officers.

| Talks to local Technical College students e.g. to

‘ construction students on asbestos awareness,
to student hospitality managers — on legionella

| control, to hair dressing students - on

‘ dermatitis.

Offering advice and support visits to new

business start-ups.

curriculum item at all
‘ levels of the education
system.

: Promoting Proportionate and Sensible Health and Safety

Encouraging *‘ Encouraging the Promoting and sharing compliant practice
Compliance | development of examples | through campaigns, local business forums,

| with those organisations | large business mentoring small businesses etc.

' that are committed to to improve the management of health and

:‘ performance and then safety risks.

! using these examples to

show others the

| practicality and value of

| improving their own

| standards.

Recognising | “Where proper | Business Awards to give public recognition to
L . | workplaces that have taken positive action to
Compliance | management of risks can | improve employee’s health and wellbeing.

be assured, HSE and LAs | Recognising the use of third party inspections
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' will not intervene
' proactively. This means
| we will discourage HSE
'and LAs from putting
resources into issues
| where the risks are of low
| significance, well
| understood and properly
managed )

Inspectlon and Investlgatlon

| Alongside the National LA
Enforcement Code (the
Code) HSE has
[ published a list of higher
| risk activities falling into
| specific LA enforced
| sectors. Under the Code,
| proactive inspection
should only be used for
' the activities on this list
' and within the sectors or
| types of organisations
listed, or where there is
intelligence showing that
| risks are not being

| Inspection

| effectively managed. The |
| list is not a list of national |

; priorities but rather a list
of specific activities in

| defined sectors to govern |
when proactive inspection
can be used. However, if |

. ' a business carries out an |
| activity on this higher risk |
| list, it does not mean that |

[ it must be proactively

| inspected: LAs still have

| discretion as to whether

| or not proactive

| inspection is the right
intervention for

| businesses in these

| higher risk categories.

Incident and Il | Making sure that the
Health immediate and underlying
| Investigation | causes are identified,

taking the necessary
| enforcement action,

and audits for large events (formalised in
license agreements) by LAs who then only

' need to oversee/check the process — thus

freeing up LA resources for other purposes.
Directing regulatory resources away from
compliant businesses and low risk activities,

' and a more direct focus on non-compliant
businesses.

Proactive inspection of industrial
retail/wholesale premises to ensure adequate

| control of work at height and work place

transport.

Using HSE Incident selection
criteria http://www.hse.gov.uk/lau/lacs/22-13.htm
and HSE’s risk based approach to complaints

handling http://www.hse.gov.uk/lau/lacs/67-2--
annexc.htm
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' Dealing with
Issues of
Concern and
Complaints

Enforcement

Other
interventions

learning and applying the

| lessons.
|

When there is only limited information regarding

the potential need for a more involved
intervention it may be prudent to maintain an
active ‘watching brief to see if there is
cumulative evidence that identifies poor

| performance.

i Encouraging duty holders ?
[ to be active and making

!r sure that significant

| concerns and complaints
from stakeholders are

dealt with appropriately.

| Inspection and

[ investigation provides the

| basis for enforcement

| action to prevent harm, to |
secure sustained

| improvement in the

[ management of health

| and safety risks and to

[ hold those who fail to

| meet their health and

| safety obligations to

i account. Enforcement

| also provides a strong
deterrent against those

| businesses who fail to
meet these obligations

[ and thereby derive an
unfair competitive

| advantage.

I, Other forms of proactive
activity that are distinctly
different to the other
types of intervention
outlined elsewhere on this

| list. Such interventions
should be clearly
described and named

| within your own recording
systems to aid any future
analysis and to prevent

| this classification being
used as a ‘catch-all’.

Adoption of the HSE complaints handling

| procedures to ensure that resources are

targeted on complaints that indicate the poor
management of risk.

| Ensuring that adequate arrangements are

made for enforcement.
Taking proportionate enforcement action in line
with HSE’s Enforcement Policy Statement

| (EPS) (www.hse.gov.uk/pubns/hse41.pdf) and
| Enforcement Management Mode!
(www.hse.gov.uk/enforce/emm.pdf).

When taking enforcement action, making it

| clear to the dutyholder which matters are
| subject to enforcement, where compliance has
[ not been achieved, what measures are needed

to achieve compliance (including timescales)

| and their right to challenge/appeal.

Following up on enforcement action taken to
check that the necessary improvements have
been made.

E.g. Test purchasing of services.
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ANNEX D - Recording Local Authority Activity and Enforcement
Data (the LAE1)

This annex is aimed at helping LAs, especially managers; ensure data is being
reported accurately and correctly. The information from the LAE1 is shared with the
Chartered Institute of Public Finance & Accountancy (CIPFA).

Before planning their activity and enforcement and attempting to complete the LAE1
LAs should ensure they are familiar with the contents of this LAC and the following
guidance:

National LA Enforcement Code 8
http://www.hse.gov.uk/lau/national-la-code .pdf

List of higher risk activities in specific sectors suitable for proactive inspection

I hitp://www.hse.gov.uk/lau/activities. pdf
Guidance on Combining H&S and Food Inspections Io

https://www.food.gov.uk/sites/default/files/multimedia/pdfs/enforcement/combi
ninginspections.pdf

Blank Version LAE1 Proforma %
https://ourknowledge.hse.gov.uk/survey/LAE1%20Survey%20Return/default.a

spx

Regulatory interventions - principles and recording practices

Staff resources devoted to health and safety enforcement work

e This section is to capture the number of officers who hold warrants under HSWA and also
how much of their time they are spending on HSWA activity.

Proactive Inspections

Principles

A proactive inspection may be considered as a visit to premises to examine and
assess the business’ management of occupational health and safety risk. The
business is unaware that the visit will take place, has not been offered the
opportunity to freely decline the visit and if entry is denied or the visit declined the
inspector is prepared to gain entry using their HSWA Section 20 “powers of entry”.
LAs sometimes refer to such visits under the guise of “local projects”, “survey visits”,
“programmed inspections”, or “intelligence gathering for a specific purpose” but they
are fundamentally proactive inspections.
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“No inspection without a reason” — reserve proactive inspections for higher risk
activities in the sectors specified by HSE (See List of higher risk activities in specific
sectors suitable for proactive inspection), or where there is local intelligence showing
that risks are not being effectively managed.

Risk ratings alone should not be used to determine interventions or intervention
frequency.

Be prepared to explain to the business why a proactive inspection is appropriate. A
business may refer to the Independent Regulatory Challenge Panel where they
consider that they operate in a lower risk sector and have been unreasonably subject
to a proactive health and safety inspection by an LA.

Proactive inspection should not be used simply as a means of gathering intelligence
[e.g. to maintain currency of a database].

Recording

Only record proactive inspections where the primary reason the premises was
targeted was for occupational health and safety. If the primary purpose was for
another reason, (e.g. entertainment licensing purposes, food safety inspection etc.)
do not record as a proactive health and safety inspection on the LAE1.

If premises were targeted for more than one LA regulatory purposes (e.g. food
premises identified as a priority for both health and safety and food safety) then
combine the inspection visit where possible and record as a proactive inspection on
the LAE1.

Record whether the proactive inspection was undertaken as a result of local or
national intelligence in either one of the two columns of the table, but not both.

Non-inspection interventions

Principles

Make the best use of resources by using the range of other available and permitted
risk-based regulatory interventions (See Annex C - Examples of Intervention Types

Such interventions are an efficient and effective mechanism to reach a wider
population than can be achieved by individual inspection contacts e.g. awareness
and education via business seminars, training course etc. reach a much wider
audience with the benefit of allowing business to share good practice.

LA advisory visits, (made at the convenience of the business to provide helpful
advice and support especially to new business start-ups and without recourse to
section 20 powers of entry).

Recording

Record other non-inspection interventions as either “other visits/face-to-face
contacts” (e.g. talk to trainee hairdressers at college or advisory visit to a new
hairdressing business), or “other contact/interventions” (e.g. sending targeted
campaign materials to hairdressing salons).
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Do not record non-targeted general newsletters, service magazines or record the number of
website hits as “other contact/interventions”.

Reactive Visits

Principles

LAs undertake reactive visits for various reasons e.g. in response to incidents or
complaints to investigate cases of actual harm or concern or requests to visit by
dutyholders.

The targeting of reactive visits should be proportionate and risk-based e.g. use
incident selection criteria/complaint handling techniques/professional judgement.

HSE has developed a risk based approach to complaint handling and incident
selection criteria (please see guidance available via LAC 22/13) which can help LA's
to target interventions effectively.

Matters of Evident Concern (MECs — those that create a risk of serious injury or ill-
health and which are observed (i.e. self-evident or brought to the attention of LA
staff)) during an inspection, non-inspection interventions or other regulatory visits
should normally be addressed at that time using enforcement powers if necessary.

If MECs cannot be dealt with during the original visit then consider whether a follow
up visit is required.

MECs provide useful background intelligence on the health and safety performance
by a duty holder or for local projects using education/awareness raising or targeted
risk based inspections e.g. use of targeted information campaigns to raise awareness
and follow this up with targeted risk based inspections to assess standards, effect of
campaign and determine next steps.

Recording

Record the reactive visit as directed by the incident, complaint or service request.

Do not record MECs dealt with during interventions or visits for other regulatory
purposes. Premises targeted for other regulatory purposes should be reported to the
relevant regulatory agencies (e.g. Food Standards Agency in relation to food hygiene
inspections) and should not be double counted.

If a further visit is necessary to address a MEC, record this either as a reactive visit to
investigate health and safety complaints on the LAE1 or as a proactive inspection if
the MEC indicates evidence that the business is not effectively managing its risks.

Peer Review

The National Code requires LAs to undertake inter-authority peer review. Peer review offers
LAs the opportunity to discuss, refresh and share working practices, as well as allowing
them to verify that key messages have been understood and necessary change has been
properly embedded. Undertaken in an effective and open manner it should raise confidence
and competence, by reinforcing and promoting good practice by sharing expertise across LA
boundaries.
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Comments

This section is voluntary and does not constitute a formal part of the LAE1 return. LA’s can
use it to share information regarding areas they think LAU and the wider LA community
would be interested in hearing about. Some examples of information provided in the past
have included new and emerging issues and further information regarding local intelligence
lead projects.






